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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

GRIFFIN PERO,

Plaintiff, Civ. No. 12€V-07484 (KM)
V. OPINION
INTERNATIONAL BUSINESS MACHINES
CORPORATION,
Defendant.
Appearances by:

LAW OFFICES OF BERND HEFELE
Bernd E. Hefele, Esq.
111 Howard Blvd.
Mt. Arlington, NJ 07856

Diane L. Medcraft, Esq.
21 Bowling Green Parkway
Lake Hopatcong, NJ 07849

Attorneys for Plaintiff,

JACKSON LEWIS LLP
John M. Nolan, Esq.
JanetO. Lee, Esq.

220 Headquarters Plaza
East Tower, 7 Floor
Morristown, NJ 07960

Attorneys for Defendant.

DEBEVOISE, Senior District Judge

This casarises out of the alleged wrongful withholding of certain payments due by an

employer, Defendant International Business Machines Corporation (“IBM” efetizlant”) to
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its former employee, Plaintiff GriffiPero. The matter comes before the Court on IBNMhtistion
to dismiss all counts of the underlying complaint with prejudicevatitbut leave to amendror
the following reasons, the motion to dismiss is grantethout prejudice.
I BACKGROUND

IBM is a technology and consulting corporation timainufactures computer hardware
and software and offers infrastructure, hosting, and consulting services in tadounslogical
arenas. Mr. Pero was employed BM as a software sales specialist and received
compensation in the form of a regular salary and benefits plus discretionamjivegayments,
or commissions.

The factual “general allegations” lazalit in the Complaint are brief and provide in full:

3. In 2006 Plaintiff was employed at IBM as a sales
representative. Based on IBM’s improper course of conduct
towards Plaintiff, Plaintiff resigned his position in 2012.

4. As a sales representative, Plaintiff received commissions based
on the sales quotas assigned to him/her by IBM as well as his
percentage of “attainment” (ie. His performancesiation to
his sales quota). If a sales representative exceeded his/her sales
guota for a given period, his/her commission was greater based
on that excess amount. This was known to the IBM sales
community as an “Accelerator”

5. in [sic] 2006, Plaintiff's ales commissions were improperly
reduced by $300,000.00 due to an erroneous increase by IBM
in Plaintiff's sales quota in 2007.

6. Although Plaintiff contacted IBM numerous times requesting a
refund of the commission reduction, IBM refused to do so.

7. In 2010, IBM improperly diverted one million dollars
($1,000,000.00) of Plaintiff's sales revenues in the Information
Management brand at Plaintiff’'s account Cablevision to
another software brand that was not Plaintiff's. This erroneous
diversion cost Plaintiff $50,000.00 in lost commissions.

8. In 2010, Plaintiff uncovered a license compliance issue with
one of IBM’s customers, Nielson EDI, costing IBM millions of
dollars in lost license revenues. IBM eventually settled the
issue with the customer with the understiag that Plaintiff
would retain the Nielsen companies as an account and be
entitled to commission revenues based on all their activities,



including the revenues from the company known as Netezza
for the next year.

9. Subsequently, IBM refused to provide Ak#f with those
additional commission revenues in the amount of
approximately $874,000.00.

(Compl. at 2-3.)

The Complaintsets forth seven counts: breach of fiduciary duty (count one), fraudulent
concealment by fiduciary (count two), breach of the covenant of good faith anddhngd
(count three)legalfraud (count four), equitable fraud (count five), unjust enrichment (count six),
and breach of contract (count seven). The action commenced on October 24, 2012 in the
Superior Court of New Jersey, Law Division, Sussex County. The case was remtachetal
court on December 6, 2012.

Defendanhow moves to dismiss the Complaint in full for failure to plead facts sufficient
to support any ofite causes of action. Defendangues that no fiduciey relationship exist
between the employer and employee here as a matter of law, and that the Cdanlgl#nt
establish the terms of a purported express or implied contract. Because tloeeafisceable
contract here, Defendaatgues that the action should be dismissed without leave to amend.

. DISCUSSION
a. Standard of Review

UnderRule 8(a)(2) of the Federal Rules of Civil Procedargleading that states a claim
for relief need only contain "a short and plain statement of the claim showingehaeader is
entitled to relief.” To the extent that claims sound in fraud or misrepresenthggrimust state
with particularity the circumstances constituting the fra@d. R. Civ. P. 9(b).

A motion to dismisss reviewed pursuant téeder&Rule of Civil Procedure 12(£9),

which provides for dismissal of a claim for failure to state a claim upon wHiehaan be


https://www.lexis.com/research/buttonTFLink?_m=cef4b083c8dad35496b9ccb7ac5cf535&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20U.S.%20Dist.%20LEXIS%20159556%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=FED.%20R.%20CIV.%20P.%2012&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=f9287c39223960ea927e570cc4ff6507

granted In considering anotion to dismissthe Court must look to the face of the complaint and
decide, taking all of the allegations of the fact as true and construingrrehght most
favorable to the plaintiff, whether the Complatointains "sufficient factual matter, accepted as

true, to 'state a claim to relief that is plausible on its fagshitroft v. Igbal, 556 U.S. 662

(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)); Fowler v. UPMC

Shadyside, 578 F.3d 203, 210 (3d Cir. 2009).
Only the allegations in the Complaint, matters of public record, orders, andtgxhibi

attached to the Complaint are taken into considerafibasteiCounty Intermediate Unit v.

Pennsylvania Blue Shield, 896 F. 2d 808, 812 (3d Cir. 19Q8@)istrict court deciding anotion

to dismissgenerally does not consider material beyond the pleadings. In re Burlinggion C

Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997); Pension Benefit Guar. Corp. v. White

Consol. Industries998 F.2d 1192, 1196 (3d Cir. 1998¢rt. denied510 U.S. 1042 (1994).

Typically, when a court does rely on matters outside of the pleadings, it must convert the motion
to dismisgnto a motion for summary judgment pursuant to Rule 56 of the Federal Rules of Civil
Procedure and provide all parties with a reasonable opportunity to present allrpaténent

to the motionSeeFed. R. Civ. P. 12(d). This rule allows the plaintiff an opportunity to respond

to any extraneous documents that the court considension Benefjt998 F.2d at 1196. An

exception to the gendnaile exists, however, so that a court may consider extraneous documents
to which a plaintiff refers in the complaint or on which he claims in the complaiet veesed

without converting thenotion to dismissnto one for summary judgment. Burlington Coat

Factory 114 F.3d at 1426; Pension Benefit, 998 F.2d at 1196. The rationale behind the exception

is that, when a complaint refers to or relies on the document, "the plaintiff obvisusiynotice
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of the contents of the document, and the need for a chance to refute evidence in greatly

diminished." Pension Benefit, 998 F.2d 1192 at 1196-97.

Here,IBM, in good faith, attached tits moving briefthe terms 6“Incentive Plan
Letters” (“IPLs”) covering IBM’s commission plan for 2006 and 2010, which inclages
express disclaimer that “[tjhe Plan does not constitute an express or impiieattor a
promise by IBM to make any distributions under it.” (MTD Br. at 14.) IBfiginally argued
that the IPLs may be properly considered because Mr. Pero “expreseiytoed@ agreement
with regard to his employment compensation.” (MTD Br. at 14, n. 8.) In his opposition brief,
Mr. Pero argues that he did not exgigsefer to the IPLs as the agreement at issue, and
accordingly the IPLs “should not be considered the controlling agreement méttes.” (Opp.
Br. at 15.) As discussed further below, however, althddghPerodisavows basing his claims
on the terms of the IPLs, he has not supplemented the pleadings to indicate mheamnignt, or
form of alternate terms on which he alleges his claims are based. NonethelesgNedaearo
did notexpresslyefer to the IPLs in the complaint aadparentlydoes not base h@daims on
the terms of the IPLghe Court will not take the IPLs into consideration at this

turn. Seee.q, Burlington Coat Factory, 114 F.3d at 1426, sdpra.

! The Court notes that other jurisdictions have considezady identical terms set forth in

IBM’s IPLs in other cases, and have conclubdaded on the circumstances therein tiat

express disclaimer defeats breach of contract claims for failure tdS5esKavitz v.

International Business Machines, Corp., 458 Fed. Appx. 1€i2danuary 11, 2012%eras v.
International Business Machines Corporation, 2011 U.S. App. LEXIS 78§'€C@10 April 18,

2011); Jensen v. International Business Machines Corp., 454 F.3d"38%.(2006):Gilmour v.
International Business Machines Corporation, et al., 2009 U.S. Dist. LEXIS 127142 (C.D.Ca.,
December 16, 2009); Rudolph v. International Business Machines Corp., 2009 U.S. Dist. LEXIS
75261 (N.D.IIl., August 21, 2009).
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Mr. Perois obligatedo "prove the 'grounds' of hentitle[ment] to reli§" which requires
more than "labels and conclusions," but he is not required to lay out "detailed factual
allegations,"Twombly, 550 U.S. at 556nternal reference omitted), except to the extent
required here b¥ed. R. Civ. P. 9(b) the case of misrepresentation and fradccomplaint
must contain facially plausible claims, that is, a plaintiff must "plead factual ¢dgh#grallows
the court to draw the reasonable inference that the defendant is liable fostioadnict
allegel.” Twombly, 550 U.S. at 556 his "plausibility”" determination is "a contegpecific task
that requires the reviewing court to draw on its judicial experience and conemsm 'Eowler,
578 F.3d at 21{internalcitation omitted). The Courtlaquiry, however, "is not whether the
plaintiffs will ultimately prevail in a trial on the merits, but whether they should floedafd an

opportunity to offer evidence in support of their clainis.fe Rockefeller Ctr. Props., Inc., 311

F.3d 198, 215 (3d Cir. 2002)
When a claim is dismissed pursuanfed. R. Civ. P. 12(b)(6)eave to amend and

reassert that claim is ordinarily grantéare Burlington Coat Factory Litigl14 F.3d 1410,

1434 (3d Cir. 1997)A claim may be dismissed with prejudice, however, if amending the
complaint would be futileld. "Futile,” as used in this context, means that the complaint could

not be amended to state a legalbgnizable claimld. (citing Glassman v. Computervision

Corp., 90 F.3d 617, 623 (1st Cir. 1996))
b. Analysis
1. Fiduciary-Related Claims
The Complainsets forth two claims with respect to the existence of a fiduciary
relationship: breach of fiduciary duty (count one), and fraudulent concealment cigifydu

(count two). The Complairatilegesthat IBM was in a position of “trust and confidence” and



had a “fiduciary duty” to Mr. Pero to provide him with appropriate commissions. (Condp). a
Coextensively, “IBM intentionally concealed and/or failed to disclose knowarrabfacts to
Plaintiff regarding Plaintiff's commission revenues and the amounts to be recé&iaeditiff
relied upon IBM to his detriment and damagéd: @t 5.) IBM argues that Mr. Pero “has failed
to plead any facts that demonstrate IBM’s commission payments to Pesamact,
inappropriate, or that any increase to Plaintiff's sales quota were acdtaptilyper. Similarly,
regarding the ‘fraudulent concealment by fiduciary’ claim (count twainktf has not
articulated what ‘material facts’ IBM ‘intentionally coealed and or failed to disclose.” (MTD
Br. at 310.) Indeed, a fraudulent concealment claim is subject to the heightenedgleadin
standard of Fed. R. Civ. P. 9(b), which requires the party to state with partictiiarity
circumstances constituting fraud or mistake. “Rule 9(b) essentially esqulaintiffs to allege
the who, what, when, where, and how elementsate st claim arising in fraud.” Weske v

Samsung Elecs. Am., In@2012 U.S. Dist. LEXIS 32289 *16 (D.N.J., Mar. 12, 20¥2)ying

onIn reBurlington 114 F.3d at 1423).

Under New Jersey law, a fiduciary relationship exists when one party is “uddgy &
act for or give advice for the benefit of another on matters within the scolpeirof t

relationship.” F.G. v. MacDonell, 150 N.J. 550, 563 (1997) (citing Restatement (Second) of

Torts, 8874 (1979)). The basis of a fiduciary relationship is that one party placesmtrust
confidence in a dominant or superior party to act in the first party’s best intitest.

Here,Mr. Perohas failed to direct the Court to a singisein whichan employer owesa

fiduciary duty to pay wages commissionso its employeesSeealsoSnyder v. Dietz &
Watson 837 F. Supp. 2d 428, 444 (D.N.J. 2011) (“The Couatnare of no case that gengra

imposes on an employer a fiduciary duty to its employees.”); Daley v. ComnMedtizal




Center, Inc., and St. Barnabas Medical Center, Inc., 2006 U.S. Dist. LEXIS 83281(D.N.J.

December 12, 2006) (“The Court knows of no case, and Plaintiffgisgbat oral argument
could cite no case, which stands for the proposition that employers owe emplageesayf
duty.”). Moreover, “[w]hen one person undertakes to act for another in a fidudetrgnship,
the fiduciary must have undivided loyattythe client, it may not act in any manner adverse or
contrary to the client’s interests, and it is forbidden from acting for its @nefl in relation to

the subject matter of their relationshiBig M, Inc., v. Dryden Advisory Group, 2009 U.S.

Dist. LEXIS 55423 (D.N.J. June 29, 2009).

Here, IBM was under no duty with Mr. Pero to act on his behalf or give him beneficial
advice. Indeed, IBM does not owe Mr. Pero an undivided loyalty, as IBM inherently has its own
benefits at stakeThus, the fiduciary duty claims, count one and two, are dismigséd,
prejudice,as a matter of law.

2. Contract-related Claims

The Complaint sets forth two claims based on breach of contract. First, Mr. Bgesall
that IBM breached the covenant of good faith anddaaling (count three) because he “was
entitled to compensation for his work,” and “IBM failed to act in good faith and delgl fath
Plaintiff in compensating him appropriately.” (Compl. at 6.) Second, in count seven, Bir. Per
contends that a breach of contract occurred because “[w]hile Plaintiff was ematdiédd an
agreement existed between himself and IBM regarding his employment compensation. IBM
failed to abide by the parties [sic] agreement. As a result of IBM’s ackdasfiff has suffered
irreparable loss and consequahtiamages.” (Compl. at®0) (emphasis added.)

The main issue here is that Mr. Pero fails to provide the basis for his breach oftcontrac

theories Simply put, he provides no factual basis to establiskxtistenceof an agreementiNo



terms have been presented to demons&rat@nifesintention to be boundSeeWeichert Co.

Realtors v. Ryan and Saunders, 128 N.J. 427, 435 (1992). Mdaieto indicate what

agreement was entered into which IBM allegedly thhed. Mr. Perolaofails to indicate
whether the alleged agreemanissue is a written document, an implied conti@can oral
statementalthough he includes lelgarguments for all threi@ his opposition brief.(Opp. Br. at
15-16.) A Complaint must contafacially plausible claims, meaning that the plaintiff must
“plead factual content that allows the court to draw the reasonable inference tihetethdant is
liable for the misconduct alleged.” Twombly, supra, 550 U.S. at 556. Mr. Perailealstd
plead the factual basis for his clainasid therefore his breach of contract claim, count seven,
must be dismissedCount three for breach of the covenant of good faith and fair dealing is

similarly dismissedfor no such claim exists in the absence of a contract M8&e. Foods, Inc

v. Kelsch 2012 U.S. Dist. LEXIS 1937&t*21 (D.N.J. Feb. 14, 2012).

3. Fraud-Related Claims

The Complaint sets forth two fraudtated claims: legal fraud (count four), andiéaple
fraud (count five). The Complaint provides that “IBM made material misrepissms to
Plaintiff regarding his revenue compensation. Plaintiff performed his job gedtyinBM’s
representations and promises. At the time those representatomsrade, IBM had knowledge
of the falsity of such representations. Plaintiff to his detriment relied gidis|
representations and invested substantial amounts of time and effort in the peréooffaisgob
duties. As a result of IBM’s representations, Plaintiff has been dama@euiip{. at 7.)
Additionally, the Complaint submits that the “misrepresentations were all netyigeade.”

(Compl. at 8.)



As indicatedabove to the extent that claims sound in fraud or misrepresentation, they
"must state with particularity the circumstances constituting the fr&ed."R. Civ. P. 9(b).
“[A] plaintiff can meet this heightened pleading standard by allegingithdity of the person
who made the alleged misrepresentation, the general content of the misrepoeseahdag with

the date, place, and time the representation was mBuliff -Ritchie v. Am. Reinsurance Co.,

2007 U.S. Dist. LEXIS 10469 at *15-16 (D.N.J. Feb. 15, 2007) (citing Lum v. Bank of America,

361 F.3d 217, 224 (3d Cir. 2004)

Mr. Pero barely defends IBM’s contentions and simply argues that “thel@otngearly
sets forth facts which would place defendant on notice regarding the miscondtitt whi
occurred.” (Opp. Br. at 18.Mr. Pero has failed to plead the circumstancesefrdud withany
semblance of particularity. Hes failed to offer the identity of the individual proffering the
purported statements, the content of the statements, or the day, place, and time of them.
Accordingly, counts four and five are dismissed.

4. Unjust Enrichment Claim

Similarly, count six for unjust enrichment must be dismissed. “To establish unjust
enrichment, a plaintiff must show both that defendant received a benefit and thizdmeséthat

benefit without payment would be unjust/RG Corp. v. GKN Realty Corp., 135 N.J. 539, 554

(1995). The Complaint sets forth that “IBM retained and failed to pay to Plaintiff rithjatfu
earned sales commissions. IBM was not entitled to retain those commis@ivhbad
therefore been unjustly enriched.” (Compl. at Bgwever IBM contendghat the Complaint
“conspicuously lacks a description of the benefits he contends he conferred [upoh(l8M)
Br. at 22.) Mr. Pero retorts that “[tlhe very nature of Mr. Pero’s employmentamvaring in

salesncome for defendant’s benefit. By improperly denying Mr. Pero’s compensatighni¢h
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he was entitled and had been promised, without question defendant unjustly enrichéd itself
(Opp. Br. at 19.)

In light of the above, Mr. Pero’s remaining claim for unjust enrichment must also be
dismissed because he has failed to establish his entitlement to the purportedbefezfed.

5. Request for Leaveto Amend

Throughout the opposition brief, Mr. Pero requéisét theCourt grant leave to amend
the Complaint should the Court find the facts insufficiently pled. IBM urges the Couffutere

the request, and directs the Court’s attention to the holding reached in Ranke v. Sanofi-

Synthelabo, In¢.436 F.3d 197, 206 (3d Cir. 2006).

In Ranke former enployees raised a breach of fiduciary duty claim pursuant to the
Employee Retirement Income Security Act of 1974 (ERISA) regardingrdeeipt ofpension
benefits. The lower court dismissed the complaint for failure to state a claim under Fed. R. Ci
P.12(b)(6) because the claim was tHm&red. Of relevance here, the appeals court found that
the lower court did not abuse its discretion in refusingrant leave to amend the
complaint. Similar to the circumstance here, the appellants did not provide the court with a
formal motion for leave to amend or a proposed amended complaint containing additional
allegations that would allow the amended complaint to withstand dismissal under Rule
12(b)(6). Seeid. Also similar to the circumstances helRgnkenoted the conclusory nature of
the appellants’ request he appellants simply urged the Court that “[t]o the extent that plaintiffs
may develop evidence of fraud that is not alleged in the Complaint, they would seetoleave
amend their Complaint as appra@te. To the extent that this Court may determine that the
existing allegations of misrepresentation are not pled sufficiently sgdlgifiplaintiffs

respectfully submit that dismissal is inappropriate, and rather that they slequadrbitted leave
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to file a more definite statement pursuant to Fed. R. Civ. P. 12¢).The Court of Appeals for
the Third Circuit noted that “[i]f appellants had been in possession of facts that weeld ha
augmented their complaint and possibly avoided dismissal, they should have pled tisase fac
the first instance.They failed to do so.ld. Thus, the appeals court found that the lower court

did not abuse its discretion in not granting appellants leave to file an amendedinompl

Federal Rule of Civil Procedure 15(a) provides the operative langéagarty may
amend its pleading once as a matter of course on the court’s l&deecourt should freely give
leave when justice so reges.” Fed. R. Civ. P. 15(a)(2). Indeedjen a claim is dismissed
pursuant td-ed. R. Civ. P. 12(b)(6)eave to amend and reassert that claim is ordinarily

grantedIn re Burlington 114 F.3d at 1434A claim may be dismissed with prejudice, however,

if amending the @mplaint would be futileld. "Futile," as used in this context, means that the
complaint could not be amended to state a legadynizable claimld. (citing Glassman v.

Computervision Corp., 90 F.3d 617, 623 (1st Cir. 1996))

Mr. Pero asserts a general course of conduct by whitimcgsions were provided to
IBM sales representatives. Mr. Pero believed titommissions were erroneously reduced in
2006 and contacted IBM to no avail. Again in 2010, an incident purportedly occurred regarding
diversion of sales revenues into a different account which was not owned by Mr. P&ng, cos
him lost commissionsAnother incident allegedly took place in 2010 regarding an understanding
that Mr. Pero would retain a certain account and be entitled to commission stetmenefgpm;

however that commission was not provided.

The Court grants Mr. Pero leave to amendate claims becaussich amendmemhay

provide a legallyeognizable claim. Leawus not grantedvith respect to th&duciary-related
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claims, for they are dismissed above as a matter of law. Mr. Pero may ameonttast-
related claims, as he esselijiargues that he was misled into performing at the workplace
based on an expectation to receive commissions, but that IBM reneged on the carhmitme
Whether this claim will be successful based on the existenceesfp@@ss contract @uantum
meruit is yet to be seen. However leaveaimend shall be granted for lack of futility. The

claims based on fraud and unjust enrichment may by amended for the same reason.

1. CONCLUSION
For the foregoing reasons, IBM’s motion to dismiss the Complaint is GRANTIEB
claims related to fiduciary duty, counts one and two, are dismissed with preggchcmatter of
law. The remaining claims are dismissed without prejudice: the breachtdatabaims
(counts three and seven), the fraud claims (countsafadi five), and the unjust enrichment claim
(count six). Leave to amend shall be granted with respect to the claimssdidmiithout
prejudice.

The Court will enter an order implementing this opinion.

/s/ Dickinson R. Debevoise
DICKINSON R. DEBEVOISE, U.SSD.J.

Dated: January 2, 2013
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