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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAVIER ALVAREZ-MONROY,
Civil Action N0.14-0708(SRC)
Petitioner,

V.

CHRISTOPHER SHANAHAN :
: MEMORANDUM OPINION & ORDER

Respondent.

Petiioner is a native and citizen of Colombia, and arpraevalperiod detaineeSee

AlvarezMonroy v. Holder(“ AlvarezMonroy-1"), Civ. Action No. 13-0144 (SRC) (D.N.J.),

ECF No. 1, at 3. Petitioner has been continually detained since November 2009, and his
cumulative preremovatperiod detentiomasreachedhirty eight montls.* Relying on Diop v.

ICE/Homeland Sec656 F.3d 221 (3d Cir. 20L1)e seeksn outright release or a bond hearing.

Seelnstant Matter, ECF No. 1.
Preremovaiperiod detention is governed by 8 U.S.C. § 1226 which permitsyhecd
the detainee has been convicted of an aggravated/felandates, detention during removal

proceedings.See e.q, Demore v. Kim, 538 U.S. 510, 523 (2003) (“ED§ntionduring

deportation proceedings [is] a constitutionally valid aspect of the deportatie@sgjoc

Nevertheless, the Due Process Clause impliedly dictates that a detention mag secom

1 Petitioner was placed in immigratienstody on November 20, 2008eeAlvarezMonroy-

I, ECF No. 15, at 1. While on June 20, 2012 the Board of Immigration Appeals affirmed
Petitioners order of removal, hence finalizing that ordeeid., ECF No. 10, at 2, the Second
Circuit grantechis petition for review and orderedstay of removal on September 24, 2013.
SeeAlvarezMonroy-1, ECF No. 15, at 1. With that, Petitioner’'s remgpetioddetainee status
reverted to that o pretemovalperiod detaineeand hasemained that way since that time
AccordLeslie v. AG, 678 F.3d 265, 271-72 (3d Cir. 2012).
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prolonged that the detainee could becamnttled to a hearing at wth the government must
prove that hizontinued detention is justifiedSeeDiop, 656 F.3dat 233;seealsoDemore 538
U.S. at 532-33 (Kennedy, J., concurrifig).

I T IS, thereforepn this 2 day ofApril, 2014,

ORDERED that, to the extenPetitioner seeks outright release, Betition, ECF No. 1,

is denied, sincehis is nota remedy appropriate B11226(¢ mattersseeHany El Sayed v.

Holder, Civ. No. 11-7324, 2012 U.S. Dist. LEXIS 16808, at *12-13 (D.N.J. Feb. 9, githa)
Diop, 656 F.3d at 231)and it is further

ORDERED that, to the extent Petitioner se@kdsond hearing before an immigration
judge, his Petition, ECF No. 1, is granted unless, as of the date of entry of this keumnora
Opinion and Order, the United States Court of Appeals for the Secondt Gffems
Petitioner’s order of removalgvertinghis status to that of@movalperiod detainee; and it is
further

ORDERED that the Clerk shall docket thidemorandum Opinion and Order_in Monroy
v. Holder, Civil Action No. 13-0144 (SRC), and accomp#mgtdocket entry with the docket
text reading, RESPONDENT'S ACTIONS REQUIREDIN PETITIONER’'S NEW HABEAS

MATTER, No. 14-0708 SRCY; and it is further

2 While the Court of Appeals iDiop declined to adopt a rule that a heanvasrequired after a
certain fixed amount of time in premoval detention, it made it abundantly clear that an alien’s
preremoval detention exceeding three years warrants habeas relief in the natbondf

hearing unless the major part of that detention is attributégetalien’s undue dilatory tactics
SeeDiop, 656 F.3cat 233-34 (the reasonableness of pre-removal detention depends on the facts
of eachindividual case and “hinges on the length of the delay and the reasons for the délay”);
Leslie 678 F.3d at 270-71 (a bond hearing is warranted if an aliedetasmed pursuant to §
1226for “a period of nearlyour full years” since such period was unreasonable absent an
“individualized inquiry into whether detention [was] stikcessary to fulfill thetatute’s

purposey. Thereis no indicationn this case that Petitionerthirty-eight monthpre-removat
period detentiofs attributable in any way tais undue dilatory conduct.
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ORDERED that, since Petitioner’s traverse filedMtonroy v. Holder, Civil Action No.

13-0144 (SRC), raiseal claim indistinguishable from that litigated in this matter, the Clerk shall

add the attorney representing Respondent in Monroy v. Holder, Civil Action No. 13-0144 (SRC),

as Respondent’s counsel in this matter and the lead attorney to be noticed; anthéris fur

ORDERED thatRespondent shall ensure that an immigration judge provides Petitioner
with an individualized bond hearing within fourte@d) days from the date of entry of this
Memorandum Opinion an@rder, unlessPetitioner’s status revisrto that of a removaderiod
detainedyy the date of that bond hearjramd it is further

ORDERED thatRespondent shall ensure that during the bondrgetdre immigration
judgedetermins whether, and under which conditioRgtitioner may be released from custody
pending resolution of hisnmigrationproceedings. At that individualized bond hearing,
Respondent shall bear the burden of proving that Petitioner’s continued detentiommedarr
and it is further

ORDERED that,within five days from the date of entry of the immigoatjudges

decision, Respondeshall file a written statement in this matérd in_Monroy v. HolderCivil

Action No. 13-0144 (SRC), informing this Court of the outcome; and it is further

ORDERED that the Clerk shall serve tHidemorandum Opinion and Order upon
Respondent by means of electronic delivery and upon Petitioner by certifiedetuan receipt
requested; and it is finally

ORDERED that the Clerk shall close the file on this matter.

/s/ Stanley R. Chesler
Stanley R. Chesler
United States District Judge




