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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JACKSONHEWITT INC., Civil Action No.: 13-cv-224

Plaintiff,
OPINION

V.

FINANCIAL TAX CENTRES,INC., ET AL,

Defendants.

CECCHI,District Judge.

This matter comesbefore the Court on Plaintiff’s motion for default judgmentagainst

Defendant FinancialTax Centres.The Court decides thismatter withoutoral argument pursuant

to Rule 78 of the Federal Rulesof Civil Procedure.For the reasonsset forth below, the Court

grantsPlaintiff’s motion.

I. BACKGROUND

DefendantFinancialhasnot answeredor otherwise respondedto the Complaint. Because

of this, the Clerk entereda defaultas to Financialon August26, 2013, The following facts,taken

from the complaint,are deemed admittedby Financialdueto its default.

431 F3d 162, 165 n6 (3d Cir. 2005) (citingComdyneI, Inc. v. Corbin, 90$ F.3d 1142, 1149 (3d

Cir. 1990)). Plaintiff enteredinto three FranchiseAgreementswith Financialfor the operationof

incometax preparation businessesin Iowa. (Compl. ¶{ 8, 17, 23, 30). A representativeagreement

was providedto the Court along withthe JanofskyDeclaration.ççECF No. 9-3. Financialalso

enteredinto four promissory Notesand onedevelopmentadvanceNote in favor of Plaintiff.
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(Compl.¶ 36-40).TheNoteswereprovidedto the Courtalongwith theJanofskyDeclaration.Scc

ECF No. 9-4, Under the termsof the Notes.all unpaidbalances would immediatelybecomedue

to Plaintiff uponterminationof the FranchiseAgreements.(Compi. ¶ 41; ECF No. 9-4). Underthe

terms of the FranchiseAgreements,Plaintiff grantedthe right to operateJacksonHewitt Tax

Servicebusinessesin exchangefor paymentof certainfees. (Compl. ¶ 43-47; ECF No. 9-3). The

FranchiseAgreementsstatethatPlaintiffmayterminatetheFranchiseAgreementsfor nonpayment

of thesefees. (Compi. ¶ 48; ECF No.9-3). Unpaid sumsunderboth the Notesand the Franchise

Agreementswould be subject to the lower of eighteenpercent interestor the highest interest

allowedby law on the balanceof the Notesuntil they werepaidoff in full. (Compl ¶ 47; ECF No.

9-3; ECF No. 9-4).

Financial failed to make the required payments to Plaintiff, and Plaintiff properly

terminatedthe FranchiseAgreements,with the final terminationoccurringon September23, 2011.

(Compl.¶ 49; ECFNos. 9-5 — 9-7). Plaintiff contendsthat Financialowesit $366,600.04and seeks

a final judgmentin this amountpursuantto Fed. R. Civ. P. 55(b).

II. DISCUSSION

A. Plaintiff Is Entitled To Default

Rule 55 authorizesa district court to entera defaultjudgmentagainsta properly served

defendantwho hasfailed to answeror respondto the pleadings.Obtaininga defaultjudgmentis a

two-stepprocess.First, whena party hasfailed to pleador otherwisedefend,the clerk must enter

that party’s default. Fed, R. Civ. P. 55(a). Oncethe clerk entersdefault, plaintiff may move for a

defaultjudgment.Fed R. Civ. P. 55(b). Here, theclerk hasentered default,and so the Court will

addressPlaintiffs motion on the merits.

In order to award a defaultjudgment.a district court considersthe following factors: (1)



whetherthe plaintiff would suffer prejudiceif the defaultjudgmentwere denied,(2) whetherthe

defendanthasa meritoriousdefense,and(3) whetherthe defendanfsown culpableconductcaused

his delay. Chamberlainv. Giampapa.210 F.3d 154. 164 (3d Cir. 2000)): EmcascoIns. Co. v.

Sambrick.834 F.2d 71. 74 (3d Cir. 1987) (Emcascoincludesa fourth factor. ‘the effectivenessof

alternativesanctions.”).Becausedefendanthasnot appearedin this case,and the Court cannot

determinewhetherit hasa meritoriousdefenseor whethertherehasbeenmisconduct,the Court

will focusonly on whetherplaintiff haspresenteda claim andwhetherplaintiff will be prejudiced

absenta defaultjudgment.SeeDaysInn Worldwide. Inc. v. Mayu & Roshan.LLC. No. 06-cv-

1581, 2007 WL 1674485,at *4 (D.N.J. June8, 2007) (holding that the defaultjudgmentinquiry

is truncatedwhen a defendanthasnot appearedor otherwiseanswered)

The Complaintclearly statesa causeof action for breachof contract.In order to prove its

breachof contractclaims, Plaintiff must prove (1) a valid contract; (2) defendant’sfailure to

perform;and(3) damages.SheetMetal WorkersInf 1 Ass’n Local Union No. 27, AFL-CIO v. E.P.

Donnelly. Inc., 737 F.3d 879, 900 (3d Cir. 2013).As set forth previously,the uncontestedfacts in

the Complaintdemonstratethat Financial is in breachfor nonpaymentof fees, causingdamage.

Furthermore,Plaintiff is harmedby not receivingpayment,andabsentdefaultPlaintiff will have

no other meansof vindicating their claims againstFinancial. Accordingly. Plaintiff will suffer

prejudicewithout default.

B. Damages

All that remainsis the issueof damages.Upon motion, the Court clerk may enterdefault

judgmentif the damagesare for a sum certain. Fed. R. Civ. P. 55(b)(1). A claim for damagesis

not for a sum certainunlessthe amountthe plaintiff seekscan be calculatedwithout resortingto

extrinsicevidence.Trucking Emp. of N.J. WelfareFund, Inc. v. Moskowitz Motor Transp.,Inc..

j



No. 05-cv-5605,2007WL 608436,*3 (D.N.J. Feb.23. 2007)(quotingKPS, 318 F.3d at 21), Such

situations include “money judgments, negotiable instruments,or similar actions where the

damagessoughtcan be determinedwithout resort to extrinsic proof.” Id. If the damagesare not

for a sum certain, the Court must determinedamagesby conductinga factual inquiry through

evidentiaryhearings,detailedaffidavits, or documentaryevidence.Fed. R. Civ. P. 55(b)(2);

of Trs. of OperatingEnt’rs Local 825 Welfare Fund v. Robert Silagy LandscapingInc., 06-cv-

1795, 2006 WL 3308578,at *4 (D.N.J. Nov. 13, 2006) (citing KPS Assocs.Inc. v. Designsby

FMC, Inc., 318 F.3d 1. 20 (1st Cir. 2001)).

The Court proceedsunderFed. R. Civ. P. 55(b)(2), since Plaintiff relies upon extrinsic

evidenceregardingits accounts.Having consideredthe damageassessmentand calculationsof

Mr. Janofsky,the Court concludesthat Plaintiff shouldbe awarded$366,600.04.(JanofskyDecI.,

¶ 26). Mr. Janofskyhas submittedamplebusinessrecordssupportinghis calculations.(ECF No.

9-9). Having also consideredthe assessmentof reasonablecostsand attorney’sfeesprovidedby

Plaintiffs counsel,the Court concludesthat Plaintiff shouldbe awardedan additional $6,789.52

in costsandattorney’sfees,pursuantto the agreement.(Dienelt Deci. ¶1 3-8).

For the foregoingreasons,defaultjudgmentshall be enteredagainstDefendants.

Date: April 29, 2014 1
rAiRE C, CECCHI
United StatesDistrict Judge
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