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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HELLER URBAN RENEWAL, LLC and :
THE HARRISON REDEVELOPMENT : Civil Action No. 13-431 (SRC)
AGENCY, :

Plaintiffs, : OPINION

V.

FER BOULEVARD REALTY COPR.et
al.,

Defendans.

CHESL ER, District Judge

This mattercomes before the Court upon two mosida dismiss the Amended
Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). One motion was filed by
Defendants Sternco Dominion Real Estate Corp. and The Hartz Mountain Group (tlze “Hart
Defendants”). The other was filed by DefenddfE&R Boulevard Realty Corp. and Erez
Shternlicht (the “FER Defendants”). Plaintiffs Heller Urban Renewal;, and The Harrison
Redevelopment Agency (collectivelflaintiff” or “Heller”) have opposed both motions. The
Court held oral argumenin Decembel 6, 2013. It has considered the papers filed by the
parties as well as the arguments presented on December 16. For the reasahsbstddv, and
for the reasons stated on the record of oral argument, the Court will dismiss ¢ne&dn
Complaint in its entirety. As indicated by the following discussion, the dismissafree claims

will be accompanied by leawd Court to repleadthemin a Second Amended Complaint.
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|. BACKGROUND

In brief, this is an environmental action concerningrémediation of property located at
700 Frank E. Rodgers Boulevard South in Harrison, New Jersey (hereinafter, thet{Proper
According to the Amended Complaint, the Prop& contaminated with polyébrinated
biphenyls (PCBSs), oil and other hazardowsste The Property is currently owned by Plaintiff
Harrison Redevelopment Agency, which acquired title through an order of condemnéeica e
by the New Jersey Superior @b on or about June 10, 2011. Plaintiff Heller is the current
tenant, and, according to the Amended Complaint, responsible for remediation of theyPropert
pursuant to a redevelopment agreement with the Harrison Redevelopment Agency. The
Defendants named in this suit are prior owners of the Property. The immediktegssor
owner is FER, whiclattempted to operatemoving and document storage company on the
Property FER acquired the Property in 1999, when Defendant Shternlicht, FER’s principal,
contracted to buy the Property from the Hartz Defendants and, on the same dayréuot foon
sale was executed, assigned the contract to PE®&.to that salehte Hartz Defendants owned
the Property from 1970 to 1999. In or about 1988, Hartz Defendants ceased their
manufacturing and other industrigberations at the Property, and their obligations to clean up
the Property pursuant to New Jersdpgustrial Site Recovery Act (“ISRA'gommenced As
acknowledged in the Amended Complaint, the Hartz Defendants, under a directiviNieythe
Jersey Department of Environmental Protati{{*"NJDEP) to remediate, filed a civil action in
this Court in 1994 seeking contribution for the remediation costs from previous owners of the

Property pursuant to the § 113 of tederalComprehensive Environmental Response,



Compensation and Liabilitjct (‘CERCLA”).' The Amended Complaint alleges that the Hartz
Defendants’ ISRA remediation remains incomplete.

Heller alleges thatnithe process of redeveloping the Property, it has undertaken the task
of an extensive and costly cleanup of contaminahtsirther alleges that according to its
experts, these response costs will total approximately $25,000,000. fidid¢his action
seekingo recovelthe necessary responsests from prior owners the Hartz Defendants and the
FER Defendants pursuatat CERCLA. The Hartz Defendants filed a motion to dismilss
initial Complaint which sought an order declaring them responsible to remediate under ISRA
and ordering them to meet such obligations. The Court granted the motion, and in so doing
further olserved that the Complaint appeared to be scant on the factual allegations that migh
allow Hellerto meet the pleading standard imposed by Federal Rule of Civil Procedur©8(a).
the record of oral argument pertaining to the Hartz Defendants’ first mtotidismiss, the Court
grantedHeller permission to file an Amended@plaint The Amended Complaint, now
challenged byll Defendants on this Rule 12(b)(6) motion, contains eleven counts, including
several under CERCLA. It has also asserted claim®ehef pursuant ttwo New Jersey

statutesand various common law claims.

! Though the entire history of industrial operations on the Property istfortein the Amended Complairg,
1998 opinion by Judge Wilim Walls, who presided over Hart€&RCLA § 113 action, provides a synopsis,
which is helpful for contexiSeeHartz Mountain Corp. v. General Motgido. 944817, 1998 U.Dist. LEXIS
23664 (D.N.J. Aug. 26, 1998phis Court takes notef the Opinionissued by Judge Walls a matter of public
record. It is als cited and quoted ylaintiff in the Amended Complaint.
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. DiscussioN

A. Legal Standards

A complaint will survive a motion under Rule 12(b)(6) only if it states “sufficierttifdc
allegations, accepted as true, to ‘state a claimelgaf that is plausible on its face.”’Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quotiBegll Atlantic v. Twombly 550 U.S. 544, 570 (2007)).

“A claim has facial plausibility when the plaintiff pleads factual content that allogvsourt to
draw thereasonable inference that the defendant is liable for the misconduct allelgéciting

Twombly, 550 U.S. at 556.) Following Igbal and Twombly, the Third Circuit has held that, to

prevent dismissal of a claim, the complaint must show, through the facts allegdide that

plaintiff is entitled to relief.Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2008

Court must accept all factal allegations as true, construe the complaint in the light most
favorable to the plaintiff, and then determine whether a reasonable inferenbe hayvn that

the defendant is liable for the alleged miscondugtigueta v. U.S. Immigration and Customs

Enforcement643 F.3d 60, 74 (3d Cir. 2012)/hile the Court must accept all factual allegations
as true, it need not accept a “legal conclusion couched as a factual allegatiaka Bar
McGreevey 481 F.3d 187, 195 (3d Cir. 200Fpwler, 578 F.3d at 210-1kee alsdgbal, 556

U.S. at 679 (“While legal conclusions can provide the framework of a complaint, thepenust
supported by factual allegations.*T.hreadbare recitals of the elements of a cause of action,
supported bynere conclusory statementg]l not suffice” Igbal, 556 U.S. at 678In a Rule
12(b)(6) motion, the Court is limited in its review to a few basic documents: the complai

exhibits attached to the complaint, matters of public record, and undisputedly authentic



documents if the coplainant's claims areased upon those documergeePension Benefit

Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir.1993).

B. CERCLA Claims
The First through Fourth Counts of the Amended Complaint assert causes of actron unde
CERCLA, desabed by the Third Circtiias a “broad and complex stataiened at the dangers

posed by hazardous waste sites.” United States v. CODMG Realt96836.3d 706, 712 (3d Cir.

1996). Heller’'s primary claim, for recovery of response costs incurred in rdmgdia
environmental contamination, arises under § 107 of the stddee2 U.S.C. 8 9607. To assert
a viable claim under CERCLA 107, a plaintiff must plead facts establishing the following four
elements:
(1) that hazardous substances were disposed of at a “facility”; (2) that
there has been a “release” or “threatened release” of hazardous substances
from the facility into the environment; (3) that the release or threatened
release has required or will require the expenditure of “response costs”;
and (4) that the defendant falls within one of four categories of responsible
parties.
CDMG Realty 96 F.3d at 71citing 42 U.S.C. § 9607 (%) Section 107(a) lists the four classes
of people liable for response costs: the facility’s current owner or operayopeason who
owned or operated the facility “at the time of disposal” of a hazardous subsiaaceho

arranged for disposal or arranged for transport for disposal of a hazardouscjtzstd one

who accepts hazardous substances for transport. 42 U.S.C. § 960(4(a)(1)-



Defendants focus their motions to dismiss on the fourth eleoi@x€ERCLAS 107
claim, arguinghat the Amended Complaint fails to plead facts, which, if assumed to be true,
would plausibly establish that they fall within one of the four categories of rebjmopaities’
The Amended Complaint indeed does not make clear whittedourcategories Plaintiff
assertexposePefendants to CERCLA liability. Rather, it generally claims that “defetsdah
fall within one of the four classes of parties subjediability under CERCLA 42 U.S.C. §
9607(a) for the wrongful and improper discharge, release and/or disposal of PBCs and oil
throughout the property.” (Am. Compl. § 38.) Plairdifivritten submissions in opposition to
the motions, as well as itspresentations at oral argument, have clarified tipatrgueshe
claim on the grourglthat The Hartz Dehdants and the FER Defendants disposed of PCBs, oil
and/or other hazardous substances during the respective time periods that eacheowned th
Property.

The seminal case in the Third Circuit on what constitutes an actionable ‘alfspdhin

the meaning of CERCLA ignited States v. CDMG RealtyThere, the Court of Appeals began

its analysis by quoting from the statutory definition:

The term “disposal” means the discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste or hazardous waste into or
on any land or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into the air or
discharged into any waters, including ground waters.

CDMG Realty 96 F.3d at 713 (citing 42 U.S.C. § 9601(29) and quoting 42 U.S.C. § 6903(3)).

The CDMG court expressly held that passive migration of contaminants does not constitute

2 The Defendants have also argued that the response costs Heller seeks to recover eessairsnd therefore

fail to support a viable CERCLA claim. The Court will not address this aggtiat this time. As the Court noted at
oral argument, the positionsetiparties have taken with respect to the applicable standard to which theyProstrt
be remediated concern factual questions which are premature at this stgatioini The Court expresses no
opinion on the issue of what cleanup standard applies.
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disposal.ld. at 713. By excluding passive migration from a disposal within the meahing
CERCLA, the Third Circuit concluded that under the statute, “past owners wiliadigrenly be
liable as owners ‘at the time of disposal’ when they have committed or albgfiedhtive acts
of disposal on their property.ld. at 717 (emphasis added).

The acts which Heller alleges constitute an actionable disposal are listedgrapas 39
and 55 of the Amended Complaint. The problem with the allegations is that they do nohset fort
facts which, if taken to be true, plausibly state thahatance of hazardous waste disposal
occurred during the ownership period of either the Hartz Defendants or the Fé&iRI&ds.

Heller first cites to Judge Walls’s 1998 Opinion in the CERCLA contribution adtexhldy

Hartz against prioProperty ownetGeneral Motors. It argues that, according to the Opinion,
Hartz “moved and discharged” various hazardous substances, including soil contamitirated w
PCBs. The cited portion of the Opinion, however, does not state that Hartz dischargeskdlispe
or otherwise disposed of contaminants. Rather, in summarizing the environmmaetibteon
performed by Hartz and underlying its CERCLA B3 claim against éeralMotors, Judge

Walls wrote: “Through June 1996, Hartz hradhoved eighty tons of PCR:ontaminated

sediments, debris, and/or oil/grease from the storm water catch basins, the deabiees and

the equipment tunnels.” _Hartz Mountain Corp. v. General Motors, 1998 U.S. Dist. LEXIS 23664

at *5. Neither the factual allegation madh the Amended Complaint, nor the 1998 opinion on
which the allegation is based, assert that the Hartz Defendants committed arstictticqg

“disposal” in the course of remediating the Propdtgt is, that imemovingthe contamination,



they actively caused further spdirag of hazardous wasteThe Amended Complaint also avers
that the Hartz Defendants disposed of contaminants based on a letter writtetUbyetieStates
Environmental Protection AgencySEPA)) to the Hartz Defendants’ counsel on August 1,
2008 notimg that the presence of PCBs in soil on a certain area of the Property was \iadicati
a spill or leakage from the [underground storage] tanks and/or appurtenant pipingAm. .”
Compl. 1 39.C.) Assuming, for purposes of thiion, that mere leaking or spilling of
contaminants, without affirmative human action involved in the spreading of waste, may
constitute an actionable dispoéahe allegation is nevertheless deficigkgain, neither the
factual allegation nor the letter on which it is based stataliedéaking occurred at a time when
the Hartz Defendants owned the Property. Indeed, the undedd@BBA letter notes that the
Hartz Defendants took the position that any such leakage occurred before 1970 when they
acquired the Property. Contrary to rejecting such a position, or affirmatindigg that the
leakage did take place during the Hartz Defendants’ ownershipSB@A statethat because
Hartz has not provewhen the PCBs were released into the soill48EPA cannot confirm that
remediation of the Property need only comply with state standards and not the federal

requirements applicable after April 18, 1978. It states: “While we do not sefuteclaim tha

% In this regard, the Court notes thatdBMG Realty the Third Circuit contemplated that activity required or
permitted by CERCLA might be actionable if it were performed in a nexgflijmanner. CDMG Realt$6 F.3d at
721. In that case, the court rejected the defendant’s use of CERCLAcemrawner defense to avoid liability for
conducting a soil investigation negligently and thus causing further épgeafchollution, reasoning that “several
CERCLA provisions suggest that persons otherwise ingufeden CERCLA liability may nonetheless become
liable if they act negligently.ld. Because CERCLA encourages prospective buyers to examine the soil, however,
the CDMG court also held that in order to establish that the activity constituted a “digpogplaintiff must show
that it was conducted negligentlid. Thus,by analogy, the logic d@DMG's holding would appear to raie

some showing of negligente bring the CERCLApromoted activity of remediation within the purview of an
actionable disposaf contaminants.

*In its discussion of the meaning‘@fisposal under CERCLA, the Third Circuit did not reach a conclusion as to
whether the acts of spilling or leaking require affirmative human condwuttristitutedisposal or whether, without
more,they amounted to the mepassive migration of contaminant€DMG Realty, 96 F.3d at 714. However, it
did reason that the statutory context of the term disposal couple€BRICLA’s separate reference to the distinct
and broader term “release,” wowdttongly suggest that a disposal in the form of leaking or spilling wogldres
affirmative human conductd. at 71415.
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the UST [underground storage tank] itself is sound or that discharges could have occurged dur
filling [of the UST prior to Hartz's ownership], you have not definitively shown thatpiping
associated with the UST was not a pathway for releasesig Buibsequent to April 18, 1978.
As such, EPA maintains that the Site be addressed under both the federal PGB®msgatad

the state cleanup programs.” (Tringakrt, Ex. 2.) Finally, insofar as the Amended Complaint
bases its CERCLA claims on allaionsthat the Hartz Defendants failed to disclose certain
contamination to the NJDEP or the USEPA and/or failed to remediate any of tam@iion

on the Property, the Court finds that no plausible liability for recovery of resporisaindsr 8
107has been stated.u&h allegationset forthno facts whatsoevéat the Hartz Defendants
engaged in activity constituting a disposal, nor for that matter, a disposal oceunenghey
owned the Property.

The Court further observes that all of thésstual allegations address activity or
inactivity by the Hartz Defendants. For the same reasons sextabove, they are deficient to
plead gorima facie CERCLA claim against the FER Defendants. The Amended Complaint
pleadsno facts that would plaudipstate that a disposal of contaminants occurred at the time
thatthe FER Defendants owned the Propeife Court rejects Heller's contention that
CERCLA liability could be imposed upon the FER Defendants by virtue of the contractua
relationship entered into by the Hartz Defendants and the FER Defendants wReoptgy
was sold. No authority supports Heller's argument that liability under CER@hé other
environmental statutes) can be predicated upon the FER Deferafgnetsinent to accept title to
the Property contingent upon the Hartz Defendants’ continuing obligations to restbdiat

Property pursuant to ISRA. CERCLA clearly delineates four categofrigsrties that may be



liable to pay response costs under 8§ 10d,He@ller must satisfy the statutory elements in order
to state a sufficient claim.

While it is possible that Heller may be able to plead facts that would state a CERLCA
107 claim under Rule 8(a), the Amended Complaiatfegationslo not rise above purely
conclusory language regarding the circumstances that would expose past owners of a
contaminated Property to liability based on the disposal of hazardous substaxessch, the
CERCLAS§ 107 claim for recovery of response costs will be dismissed without prejudice a

with leave to replead. SeeGrayson v. Mayview State Hospital, 293 F.3d 103, 108 (3d Cir.

2002) (holding that upon granting a defendant's motion to dismiss a deficient complaint, a
district court should grant the plaintiff leave toemd within a set period of time, unless
amendment of the complaint would be inequitable or futile

Heller’s claim for contribution under CERCLA § 113, however, will be dismissed
without leave to rgplead at this time. As Hellacknowledged at oral argumentecessary
precondition ofCERCLA 8 113 claim igthat the plaintiff has been or may be found liable for
response costs in a § 107 action which has been filed aganstlternativelyhas resolved its
liability to the federal or state governmeamisettlement of a response actiddee42 U.S.C. 88

9613(f)(1), 9613(f)(3)Cooper Indus., Inc. v. Aviall Svcs., Inc., 543 U.S. 157, 163 (2004)

(identifying the circumstances under which a party has a cause of actiofQOERIELA for
contribution, in contrast to circumstances giving rise to a claim for recoveegponse costs
under § 107). Heller does not presently negiiter of alternativeequirements fobringinga 8

113 claim. However, because a 8 113 claim for contribution may ripen for Heller inuhe fut

® The other categories of responsible parties do not apply. Heller @shaedral argument that it is not pursuing
its CERCLA daim on a theory that any of the Defendants arranged for the disposabofibas substances, and
clearly none of the Defendants is a current owner of the Property.
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if, for example, it should become the target of a 8§ 107 claim for recovery of respoissascas
current owner of the Propertye Court wishes to make clear that its dismissal of the claim is
based solely on non-accrual of the contribution claim. The dismissal of thecfiri&as pled
in the Amended Complaint will be without prejudice to Heller’s right to assert the clains in th
action or in a future action, upon the occurrence of an event which would make the contribution
claim available to Heller.

Finally, as to the Amended Complasitwo remainingCERCLA claims—for a
declaration that Heller is not responsible for the cleanup of the Property anddomification
—the Court will dismiss without granting leave topéad these claims. Heller, in its
submissions on this motion, has provided no indication that CERCLA provides for such
remedies. Should Heller wish to assert these claims, it must make a motion for leave to
amend pursuant to Federal Rule of Civil Procedure 15, supported by statutory authtnggdor
causes of action.

C. Spill Act Claims

Heller also seeks to impose liability on Defendants pursuahetbléw Jersey Spill Act.
Similar to CERCLA, the Spill Act providesgivate cause of actidior reimbursement of
environmental remediation costSeeN.J.S.A. 58:10-23.11¢. It provides that “any person who
hasdischarged a hazardous substance, or is in any way responsible for any hazardous substance,
shall be strictly liable, jointly and severally, without regard to fault, foclaeanup and removal
costs no matter by whom incurrédSeeN.J.S.A. 58:10-23.11g(¢emphas added)The
caselaw interpreting the word “discharged” within the meaning of the Spilld\ds that while

the term is broad, it does not encompass the passive migration of a hazardous salbstatyce
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present in the soil or water. N.J. Dep’t of BhfProtection v. Dimant212 N.J. 153, 161-62

(2012) (citing_ White Oak Funding, Inc. v. Winning, 341 N.J. Super. 294, 299 (App. Eavtif,

denied 170 N.J. 209 (2001)). Moreovdoy a partyto be liable under the Spill Act, the discharge
of hazardousvaste at issue “must be tied to the discharge by that operator [of the prapelrty]

not another.”ld. at 175 see alsd&tate Dep't of Envtl. Prot. v. Ventron Corp., 94 N.J. 473, 502

(App. Div. 1983) (holding thad party must own or control property ane of discharge to be
responsible under Spill Act). Thus, for the same reasons discussed in the section above
addressing thmsufficiency of theCERCLA claim for recovery of response costs, the Spill Act
claims against the Hartz Defendants and the FERMants must be dismissed for failure to
allege factghat a discharge occurred on the Property during their respective ownershas peri

The Court will, however, grant Heller leave toplead its claim for relief under the Spill Att.

® To the extent the motions seek dismissal of the Spill Act ciaicnthe other state lastaims on the basis that they
areuntimely, the motions are denied. Defendansntainthat a sixyear limitations period applies to the Spill Act
claim, relying on the New Jersey Appellate Division’s decisioddnristown Assocs. v. Grant Oil Co432N.J.
Super. 287, 299 (App. Div. 2013ertif. granted (N.J. Nov. 13, 2013)They argue that that the common law
claims are time barred By.J.S.A.2A:14-1, which requires claims for tortious injury to real property to be brought
within six years of accrualPlaintiffs arguetheir state law claims are subject to a lortgeryear limitations period
set byN.J.S.A.2A:14-1.2, which applies to variowstions commenced by the Staféhey further argue that civil
actions commenced by the State concerning remediation of a contamiratee gjpverned by an extended
limitations period accruing only when the contaminated site is remddigteN.J.S.A 58:10B17.1. The Court is
dubious thaPlaintiff Heller, a private entity in a contractual relationship wlith municipal Harrison
Redevelopment Agency, could avall itselftibé longer limitations periodpplicable to the State as it is defined in
either statute In any event, the Court need not add; on this motiorthe disputed question of what limitations
period applies to either one of the Plaistifflaims under the Spill Acand New Jersey common ldgcause a
dismissal of any of the stataw claims on limitations grounds is not appropriate at this. tilnis not patent, from
the factual allegations of the Amended Complaifiten theclaims would have accrued. To dismiss a claim on the
basis of a statute of limitations defense, the time bar must be evidentfaodlué the complaintBethel v. Jendoco
Constr. Corp., 570 F.2d 1168, 1174 (3d Cir. 1978).
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D. Environmental RightsAct Claim

Plaintiff's claim under the New Jersey Environmental Rights Wct,S.A. 2A:35A-1 gt

seq, must be dismissed. The ERA provides, in relevant part, that:

Any person may commence a civil action in a court of competent
jurisdiction against any other person alleged to be in violation of any
statute, regulation or ordinance which is designed to prevent or minimize
pollution, impairment or destruction of the environment. The action may
be for injunctive or other equitablelief to compel compliance with a
statute, regulation or ordinance, or to assess civil penalties for the
violation as provided by law. The action may be commenced upon an
allegation that a person is in violation, either continuously or
intermittently, of astatute, regulation or ordinance, and that there is a
likelihood that the violation will recur in the future.

N.J.S.A. 2A:35A4a.
The cause of action created by the statute grants private parties the riglidtoe‘an
environmental protection statudas an alternative timaction by the government which retains

primary prosecutorial responsibility.” Superior Air Prod. v. N.L. Indus., 216 N.J. Super. 46, 58

(App. Div. 1987).The New Jesey Appellate Division has concludétht an ERA action may lie
only if the government has failed to act to enforce environmental obligations aratitely, if

the DEP’s enforcemeiaif such obligations proves insufficienid. at61. In addressing the
guestion of whether a private plafiitould pursue an ERA claim where the DEP had already
commenced action under the Spill Act, it held that “pursuit of the private ERA claghawait
DEP action in order to assess the sufficiency of its efforts, actions andyreexce DEP’s
action urder the Spill Act is preemptive of private rights under ERA at least where thedEP a
prior to or upon filing of an ERA proceeding and where the DEP action subsequently proves

sufficient to protect the environmentldl. Heller bases it&RA claim on tle alleged failure by
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the Hartz Defendants to complete their cleanup obligations under ISRA. It esrtbatithe
Hartz DefendantdSRA matterremains open and ongoing but argues thatehgth of time the
ISRA matter, initiated in or about 1993, has been pending without satisfactory agoredy
the Hartz Defendants is a presumpfiagure by the DEP to enforce ISRA. Despite Heller's
interpretaton of the unresolved ISRA cleanup obligations, it provides no authority supporting its
view that the DEP dion has proven insufficient. Heller has pled no facts concerning
government inaction or failed action. As discussed above, New Jersey law holdssihar¢he
essential prerequisites to the cause of action provided by the ERAERA claimagainst the
Hartz Defendantwill be dismissed without prejudice, in consideration of the possibility that
facts may develop upon the conclusion of the DEP’s ISRA action that provide Heliehevit
necessary predicate ftre claim. The Court will nagrantHeller leave to repleadthe ERA
cause of actioat this time

The ERA claim against the FER Defendants suffers from an even more fundlamen
infirmity. Whereas the potential claim against the Hartz Defendants is unriggaitheagainst
the FER Defendants appsdo stand no chance of accruing at any point in the future. The

salient deficiency is the lack of any ISRA obligation upon the FER Defendantkinglot the

" The Court acknowledges that it bases its analysis regarding the ripenedswflersey ERA claim on decisions
issued by the state’s appellate court. Typically, when this Court racisteda claim involving matters of state law,
it must “apply state law as interpreted by the state’s highest courifficanhto predict how that court would decide
the precise legal issue” before the @oares v. Willingboro Twp., 90 F.3d 720, 725 (3d Cir. 1996). The parties’
briefing and the Court’s own research, however, revealed no decision bywhiehey Supreme Court addressing
the prerequisites of an ERA claim. The Third Circuit has direttad|ijn the absence of guidance from the state’s
highest court, we are to consider decisions of the state’s intermediatiai@ppalrts for assistance in predicting
how the state’s highest court would ruldd. Indeed, the United States Supremai€has held that “[w]here an
intermediate appellate state court rests its considered judgment upaletbelaw which it announces, that is a
datum for ascertaining state law which is not to be disregarded by a fedl@ralinless it is convinced byher
persuasive data that the highest court of the state would decide otheiisgt¥. Am. Tel. & Té Co, 311 U.S.

223, 237 (1940). The New Jersey Appellate Division’s decisi@uperior Air Products. N.L. Industriegprovides

a strong indication that the state’s Supreme Court would hold thatadepaction for injunctive or equitable relief
under the ERA may not be initiated unless the £&E has failed to act or has inadequately enforced
environmental cleanup obligatians

14



Amended Complaint asserts, or even suggests, that the FER Defendants baatasutory
regponsibility. Moreover, as observed earlier in this Opinion, the Court is not persuaded by
Heller's unsupported argument that a statutory obligation can be extrapolateddrivate
contract of sale between the party thatlertook an ISRA cleanup whercéased industrial
operations on the Property and a subsequent owner making no industrial use of the site. For
these reasons, the ERA claim against the FER Defendants will also be dismisaut leave
to replead.

E. Common Law Claims

In addition to the statutory causes of action, the Amended Complaint also pleads for
reliefunder the common law theories of trespasgtdiability, negligenceand willful and
wanton misconduciThe Court will address each one biyefl

The trespass claim muibe dismissed with prejudice because this theory of liability,
which holdsa party liable for théunauthorized entryusually of tangible mattegnto the
property of another,” is not viable in cases involving environmental contamin&@estEPEC

Polymers, Inc. v. NL Indus., IndNo. 12-3842 (MAS), 2013 WL 2338711, at *12 (D.N.J. May

28, 2013)see alsaNVoodcliff, Inc. v. Jersey Construction, Inc., 900 F. Supp. 2d 398, 402 (D.N.J.

2012) (holding that trespass claim veasnappopriate theory of liability in case involving
delivery of contaminated sdil
In contrast, a claim for strict liability may lie in a case involving the alleggubdad of

hazardous wasteSeePreferred Real Estate Investments, Inc. v. Edgewood Prapéiniie No.

06-4266 (AET), 2007 WL 81881, at * 4 (D.N.J. Jan. 9, 208&¢; alsdAmland Properties Corp.

V. Aluminum Co. of Am., 711 F. Supp. 784, 802 (D.N.J. 1989) (holding, in a case for recovery
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of response costs undeERCLA, that strict liability isa cognizable cause of action as between

successive landownersThe claim pled by Heller in this case, however, must be dismissed for
failure to plead non-conclusory factual allegations that would fhigushow that either the

Hartz Defendants or the FEDefendants engaged in behavior that constituted an “abnormally

dangerous activity,” which is an essentigneent of the claimPreferred Real Estate

Investments2007 WL 81881, at *4see als®Amland 711 F. Supp. at 804-06 (denying motion

for summaryydgment as to strict liability claim, reasoning that the defendant’s actionsdijleg
resulting in leaching of ©Bs into soil could be considered an abnormally dangerous activity
under New Jersey law). As set forth above, the Amended Complaint fdisgee facts
demonstrating thany of the Defendants disposed of waste on the Property or otherwise
committed an act that would expose them to strict liability for the contaminaiimen the
possibility of curing this deficiency, the Court will dismiss the strict liability claitheut
prejudiceand with leave to relead.

Thenegligence claim is also based on conclusory language about the manner in which
the Hartz Defendants remediated the Property and the manner in which both the Hart
Defendants and the FER Defendants maintained 8sldnd pipes on the Property. A
sufficient negligence claim requires Heller to plead facts that would estétdisit was owed a
duty by Defendants, that the duty was breached by some action or inaction, and the¢atith

caused Heller to sustain damag&ege, e.qg.Preferred Real Estate Investmer807 WL 81881,

at *2 (applying elements of negligence claim in reviewing sufficienalaim based on disposal

of hazardous waste). The claim cannot proceed witneeting the Rule 8(a) requirement of
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factual content, as articulated by the Supreme Cougbial and_Twombly Heller will, however,

be permitted to rpleadthe claim

For similar reasons, the Court will also dismiss the cfamwillful and wanton
misconduct, which is essentially directed at the same behavior as a neglitsm, with an
added degree of culpability. To plead a sufficient claim for willful and wantsoamduct,
Heller must allege facts demonstrating “that the defendant with knowledgesiheg
conditions, and conscious from such knowledge that injury will likely or probablyt fesul
[its] conduct, and with reckless indifference to the consequences, consciouslieatidnally
does some wrongful act or omits to discharge some duty which produces the injundius res

McLaughlin v. Rova Farms, Inc., 56 N.J. 288, 305 (193€¢; alsd'ravelers Indem. Co. v.

S.C.S. Realty Corp., 151 F. App’x 180, 181 (3d Cir. 2005) (quoting the New Jersey Supreme

Court’s definition of the cause of action for willful and wanton misconduct).

[11.  CONCLUSION

The Court will grant both motionso dismisgheentire Amended Complaipursuant to
Rule 12(b)(6). All claims, except the trespalaim, will be dismissed witlit prejudice.The
trespass claim will be dismissed with prejudi@ased on the foregoing analysis, the Court will
grant Plaintiff leave to file a Second Amended Complaint fglead the following claims:
CERCLAS 107claim, the Spill Act claim for recovery of response cpstsact liability and
negligence.An appropriate Order will be filed.

s/Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: Januarg, 2014
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