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JACKSONHEWITT, INC.,

Plaintiff,

V.

TERRY LUKE,

Defendant(s).

TERRY LUKE,

Counterclaimant,

V.

JACKSONHEWITT, INC.

Counterclaim-Defendant

LI1’ ARES. District Judge.

This mattercomesbeforethe Court by way of Plaintiff/Counterclaim-DefendantJackson

Hewitt. Inc.’s (“JacksonHewitt”) motion to dismissDefendant/CounterclaimantTerry Luke’s

(“Luke”) Counterclaimspursuantto FederalRule of Civil Procedure12(b)(6). (CM/ECFNo. 9).

In the alternative,JacksonHewitt movesfor a moredefinite statementunderFederalRule of

Civil Procedure12(e). In addition, JacksonHewitt requeststhat the Court strike Luke’s demand

for a jury trial in light of relevantprovisionsof the franchiseagreement.No oral argumentwas

heardpursuantto FederalRule of Civil Procedure78. Having consideredthe argumentsmadein

supportof and in oppositionto the instantmotion, JacksonHewitt’s motion is grantedin part and

deniedin part.

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DocketNo.: 13-512(JLL)

OPINION andORDER
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BACKGROUND

This actionarisesout of an allegedfranchiserelationshipbetweenthe parties. (Jackson

1-iewitt Mot. 1). JacksonHewitt maintainsthat “[djuring the courseof this contractual

relationship,Luke failed to remit specificpaymentsto JacksonHewitt pursuantto the termsof

the franchiseagreement,and,as a result,JacksonHewitt terminatedthe franchiseagreement

betweenitself and Luke.” Id. at 2.

In oppositionto the instantmotion, Luke submitsthat “Plaintiff wasrequiredto provide

Luke with currentindividual federaltax returnpreparationprocessingmaterialandsoftwarefor

Federaland Statepreparationandelectronicfiling programs. The softwareandequipment

providedby the plaintiff was inadequate,failed to work andwas antiquated.” (Luke Oppn. 1).

JacksonHewitt initiated this actionon January25, 2013. (CM!ECF No. 1). Luke filed

an answerandassertedsevencounterclaimson March 14, 2013. (CM/ECF No. 7). Jackson

Hewitt filed the instantmotion on April 18, 2013. (CM/ECF No. 9).

LEGAL STANDARD

The standardfor decidinga motion to dismissa counter-claimis the sameas the familiar

standardfor a motion to dismissa complaint. ShamrockHoldings, Inc. v. Arenson,456 F. Supp.

2d 599. 605 (D.Del. 2006) (quotingMilton Roy Co. v. Bausch& Lomb, Inc., 418 F. Supp.975,

978 (D.Del. 1976)); seealso Teva Women’sHealth, Inc. v. Lupin, Ltd., No. 10-80,2010 WL

4392503,at * 1 n.l (D.N.J. Oct. 27, 2010). FederalRule of Civil Procedure8(a)(2) requiresthat

a pleadingset forth “a shortandplain statementof the claim showingthat the pleaderis entitled

to relief.” To survivedismissal,it “must containsufficient factualmatter,acceptedastrue, to

‘state a claim to relief that is plausibleon its face.”Ashcro/tv. Iqbal, 556 U.S. 662, 678, 129 S.
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Ct. 1937 (2009) (citing Bell All. Corp. v. Twombly, 550 U.S. 544, 570, 127 5. Ct. 1955 (2007)).

In evaluatingthe sufficiencyof a pleading,the Court mustacceptall well-pleadedfactual

allegationsastrue anddraw all reasonableinferencesin favor of the non-movingparty. See

Phillips v. CountyofAllegheny,515 F.3d224, 231 (3d Cir. 2008).

Further,“[a] pleadingthat offers ‘labels andconclusions’or ‘a formulaic recitationof the

elementsof a causeof action’ will not do. Nor doesa complaintsuffice if it tenders‘naked

assertion[s]’devoidof ‘further factualenhancement.”Iqbal, 556 U.S. at 678 (2009) (citing

Twombly, 550 U.S. at 555, 557 (2007));Evanchov. Fisher,423 F.3d 347, 350 (3d Cir. 2005)

([A] Court neednot credit either ‘bald assertions’or ‘legal conclusions’in a complaintwhen

decidinga motion to dismiss.”). A claim is plausibleon its facewhenthe pleadedfacts,takenas

true, allow the Court to drawa reasonableinferencethat the defendantis liable for the

misconductalleged. Iqbal, 556 U.S. at 678.

DISCUSSION

As discussedabove,JacksonHewitt movesto dismissLuke’s Counterclaimor, in the

alternative,for a moredefinite statementunderFederalRule of Civil Procedure12(e). For the

reasonsdiscussedbelow, the Court finds dismissalof the Counterclaimappropriateand,

accordingly.deniesasmoot JacksonHewitt’s motion for a moredefinite statement.In addition,

basedon the recordbeforethe Court, it would be prematureto strike Luke’s jury demand.

Accordingly, the Court denieswithout prejudiceJacksonHewitt’s motion to do so.

A. Motion to DismissLuke’s Counterclaim



JacksonHewitt arguesthat “Luke hasfailed to set forth sufficient factsto carry his

burdenof establishingclaims for the relief soughtin eachof his sevencounterclaims.Indeed,

Luke hasfailed to allegeany facts, let alonesufficient facts,concerningthe specific natureof the

allegedbreachesandotherallegedwrongful conduct.” (JacksonHewitt Mot. 1) (emphasisin

original). Similarly, “[tihe assertionsuponwhich Luke baseshis counterclaimsaremere

recitationsand/orsummariesof variousprovisionsof the franchiseagreementfollowed by non

specific conclusorystatementsthat JacksonHewitt engagedin some,unspecifiedwrongful

conduct.” (JacksonHewitt Mot. 1; seealso id. at 7). By way of example,JacksonHewitt

submitsthat in the secondcountof the counterclaim,Luke merelyassertsthat “‘[JacksonHewitt]

breachedits agreement’without identifying any specificprovisionthathasbeenbreachedor

providing any factualbasisfor assertingsucha claim.” (JacksonHewitt Mot. 3).

The partiesdo not disputethat the counterclaimsetsforth variousprovisionsof the

allegedfranchiseagreementbetweenthem. The issueremainswhethersameprovidessufficient

factualallegationswith regardto how JacksonHewitt allegedlybreachedthoseprovisions.

Indeed,Luke positsthathe “sets forth the variousprovisionsof the FranchiseAgreementwhich

JacksonHewitt violated.” (Luke Opp’n. 14). Despitesettingforth in detail the alleged

obligationsof the partiespursuantto the FranchiseAgreement,the only allegationsof

wrongdoingamountto no morethanbroadbrushstrokesinsufficient to satisfy the pleading

requirementsof the FederalRules. For example,the First Countof the Counterclaimcontains

twenty-fourparagraphswhich primarily dealwith the parties’ allegedobligations. It merely

assertsin a singleparagraphthat “Plaintiff failed to complywith its obligationunderthe

agreementby engagingin unlawful, illegal conduct,engagingin a patternwith false and

deceptivepracticesandotheractionsall to the detrimentof Terry Luke.” (CM/ECFNo. 7, ¶ 24).

4



Significantly, as JacksonHewitt submitsin its Reply, Luke’s generalstatementsof wrongdoing

do not evenreferenceparticularcontractualprovisionsthatwereallegedlybreached.(Jackson

Hewitt Reply 1).

Luke annexestwo exhibits to his Oppositionin supportof the argumentthatJackson

Hewitt breachedthe franchiseagreement.The first is the Complaintin an actionbroughtby the

Attorney Generalfor the Stateof California seekingan “injunction, penaltiesand otherrelief

whereinthe Stateof Californiaallegedthat JacksonHewitt violatedthe Businessand

ProfessionalCode§ 17500with the intent to induceCalifornia consumersto purchaseproducts

andservices.” (Luke Opp’n. Ex. A). The secondis ajudgmentagainstJacksonHewitt. (Luke

Opp’n. Ex. B). It is well settledin this Circuit, however,that a party may not amendits

pleadingsby way of argumentsmadein oppositionto a motionto dismiss. Commonwealthof

Pa. ex rd. Zimmermanv. PepsiCo,Inc., 836 F.2d 173, 181 (3d Cir. 1988);ShoenfeldAsset

Mgmt. LLC v. CendantCorp., 142 F. Supp.2d 589, 6 13-14 (D.N.J. 2001). Tn addition,pursuant

to FederalRule of Civil Procedure12(d), if a court considersmaterialsubmittedoutsidethe

pleadingson a Rule 1 2(b)(6) motion, the courtmusttreatthe motion as one for summary

judgment. Fed. R. Civ. P. 12(d). However,in decidinga motionto dismiss,“a Court may

consideran undisputedlyauthenticdocumentthat a defendantattachesas an exhibit to a motion

to dismissif the plaintiff’s claimsarebasedon thatdocument.” PensionBenefit Guar. Corp. i’.

White Consol. Indus.,998 F.2d 1192, 1196 (3d Cir. 1993); In re Burlington CoalFactorySec.

Litig., 114 F.3d 1410, 1426 (3d Cir. 1997) (a court may considera documentthat is integral to or

explicitly relied on in the complaintwithout convertinga motionto dismissinto onefor

summaryjudgment). The Court declinesto considerthoseexhibitsat this time, as they are

neitherreferencedin nor integral to the pleading. Havingreviewedthe counterclaim,the Court
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agreesthat it doesnot passmusterunderFederalRule of Civil Procedure8(a). Therefore,the

Court dismissesLuke’s counterclaimwithout prejudice.

B. Motion to Strike Luke’s Jury Demand

JacksonHewitt movesto strike Luke’s jury demandpursuantto a provisionof the

franchiseagreementallegedlyenteredinto by the parties. Luke arguesin oppositionthat the

provision is void andunenforceablein New Jersey. (Luke’s Opp’n. 19)) In essence,he argues

that the waiverwasnot knowing andvoluntary,andthat the agreementwas a contractof

adhesion.Id. at 19-21. Further,he urgesthat “[tjhe waiverof jury trial provision in section28.5

is not underlinedand it is not conspicuous.”(Luke’s Opp’n. 21).

Paragraph28.5 provides,in pertinentpart:

28.5. Waiver ofJury Trial. In any action or suit broughtby or againstyou or
us. . . that in any way arisesout of or relatesto your franchiserelationwith
us, includingbut not limited to, any andeveryaspectof theprocessof
enteringinto suchrelation,this Agreement,any guarantyor otherCollateral
Agreementswith us or our affiliates,our performancein connectionwith the
franchiserelation,any termination,rescission,cancellationor nonrenewalof
the franchiserelation,andconductpost-terminationor post-expirationof
this Agreement,you andwe agreethat in the eventthatsuchaction is
resolvedthrougha courtproceeding,suchactionshall be tried to a court
without a jury.

(JacksonHewitt Mot. 7-8) (quotingFranchiseagreementat § 28.5) (boldfacein original).

Where,ashere,a federalactionis premisedupondiversityjurisdiction, the right to ajury

trial in federalcourtpresentsa questionof federal law. Simler v. Connor,372 U.s. 221, 222

(1963); In re City ofPhila. Litig., 158 F.3d 723, 726 (3d Cir. 1998). “Although the right to a

Luke primarily citesandreliesuponNew Jerseycases.Notably, JacksonHewitt doesnot
addressLuke’s contentionthatNew Jerseylaw applies.
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jury trial is guaranteedby the SeventhAmendmentto the United StatesConstitution,like all

constitutionalrights it canbe waivedby the parties.” In re City ofPhila. Litig., 158 F.3dat 726.

To be valid, a contractualwaiver of the right to ajury mustbe voluntary andknowing. First

Union Nail Bank v. UnitedStates,164 F. Supp.2d 660, 663 (E.D.Pa.2001). The following

factorsguide a courtsdeterminationof whethera contractualprovisionwaiving the right to a

jury is valid: “(1) therewasno grossdisparity in bargainingpowerbetweenthe parties,(2) the

partiesare sophisticatedbusinessentities,(3) the partieshadan opportunityto negotiatethe

contractterms,and(4) the waiverprovisionwasconspicuous.”Id.; Titan Stone, Tile & Masonry,

Inc. v. Hun! Const. Group, Inc., Civ. 05-03362(GEB), 2007 WL 174710,at *4 (D.N.J. Jan.22,

2007). Basedon the recordbeforethe Court, it is not clearthat the waiverprovision is valid.

For example,it is uncertainwhetherthe provisionwasa bargainedfor term of the contract,

whetherLuke was representedby counselat the time, andwhetherit •‘as otherwiseknowingand

voluntary. SeeDaimlerChrysler.2009 WL 2152083,at * 7 (D.N.J. Jul. 14, 2009) (finding jury

waiverprovisionvalid at summaryjudgmentstage).

In addition,JacksonHewitt arguesin its Reply that “Paragraph28.5 of the franchise

agreementis set forth in its own paragraph(not hiddenwithin other language)andprintedin

boldfacefont, settingit apartfrom the otherparagraphsof the franchiseagreement,the majority

of which are not bolded.” (JacksonHewitt Reply 5-6). JacksonHewitt alsopointsto the

following provision:

YOU REPRESENTTHAT YOU HAVE READ THIS AGREEMENTAND
OUR UNIFORM FRANCHISEOFFERINGCIRCULAR IN THEIR
ENTIRETY, AND THAT YOU HAVE BEEN GIVEN THE OPPORTUNITY
TO CLARIFY ANY PROVISIONSAND INFORMATION THAT YOU DID
NOT UNDERSTAND,AND TO CONSULT WITH AN ATTORNEY OR
OTHERPROFESSIONALADVISER. YOU FURTHERREPRESENTAND
WARRANT THAT YOU UNDERSTAND THE TERMS, CONDITIONS, AND
OBLIGATIONS OF THIS FRANCHISEAGREEMENT AND AGREE TO BE
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BOUND BY THEM.

(JacksonHewitt Reply 6; Ex. A) (capitalizationin original). However,as JacksonHewitt does

not attachthe relevantfranchiseagreementin full, the Court cannotdeterminewhetherthe

provisionis indeedconspicuous.Accordingly,the Courtdeclinesto strikeLuke’s jury demand

at this time.

CONCLUSION

For the foregoingreasons,JacksonHewitt’s motion is grantedin part anddeniedin part.

Accordingly,

IT IS on this day of June,2013,

ORDEREDthat Luke’s counterclaimis dismissedwithout prejudice;and it is further

ORDEREDthat JacksonHewitt’s alternativerequestfor a moredefinite statement

pursuantto FederalRule of Civil Procedure12(e) is deniedas moot; and it is further

ORDEREDthat JacksonHewitt’s motion to strike Luke’s jury demandis deniedwithout

prejudice.

SO ORDERED.

V >••
)ØL. Linares
United StatesDistrict Judge
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