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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

SCHOLAR INTELLIGENT SOLUTIONS,
INC., . :
Civil Action No. 13-642 (SRC)(CLW)
Plaintiff,
V.

THE NEW JERSEY EYE CENTER, P.A.,

: OPINION
et al.

Defendants.

CHESLER, District Judge

This matter comes before the Coupibnthe parties’ crossotions forsummary
judgment [DocketEntries 102 & 109]. The parties have opposed one another’'s mfidiociset
Enties114 & 121]. The Court has considered the parties’ submissions and proceeds to rule
without oral argument, pursuant to Federal Rule of Civil Procedure 78. For the reetsfamth
below, the Court will grant in part and deny in fRldintiff/ Third-Party Defendantanotion for
summary judgmendnd grant in part andenyin partDefendantsThird-Party Plaintiff$ motion

for summary judgment.
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l. BACKGROUND

This case arises out of a commercial dispute between a group of laser eyentprsy
and a vendor who had agreed, among other things, to provide advertising, production, media
buying, andadministrativesupport to the center®laintiff Scholar Intelligent Solutions, Inc.
(“SIS”) complains thatinder the terms of a contract, itowed moneyor services rendereahd
50% more in commissions than it receivéd.the alternativeSISargues that itdeserve
compensation under the theory ofagptum meruit.Defendants The New Jersey Eye Center,
P.A. (a/k/a The Vision Center of New Jersey, a/k/a Dello Russo Vision), StepleludriDsso,
Laser Eye Practice of Brooklyn, PLLC, Laser Eye Practice of LongdsRI0LC, and Laser Eye
Practice of New York, PLLC (collectively “Defendant§'dispute that a contract existed
between the parties at alDefendants have counterclaimed against SIS and also filed a Third—
Party Complaint against its owners, William and Mitchell Scholar, and SIS emplayee
Stearns.The general thrust of th@ounterclaing/Third—Party Complaint is that after the parties’
business relationship began to s®laintiffs? engaged in a pattern of hostile and threatening
behavior, including sabotaging Defendants’ websitemotong the filingof frivolous and untrue
complaints with federal authorities, andgatening to disclose Defendantenfidential patient
leads to Defendasi competitors.

On June 5, 2013his GourtdeniedDefendants’ motiofor a preliminary injunction

restraining Plaintifffrom disseminating the Defendants’ confidential informatarthe grounds

1 n the interest of simplicity, the Court will refer only to “Defendants” andid using the terms
“Counterclaimants” avor “Third-Party Plaintiffs.”

2 The Court will also refer to SIS, William Scholar, Mitchell Scholar, and Karl Ssear
collectively as “Plaintiffs.” The Court recognizes that Karl Stearns has not joined the cross-

motion or opposition motions.
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that there had been no showmigmmediate irreparable injuf{pocket Entry 38]. @ the same
day, this CourtlismissedCount Fournf the Complaint. Plaintiff thereafter abandoné&burt
Three of its Complaint. (Pls.” Opp. at®).

Plaintiffs’ remaining claims ar€ounts One and Two, bokineach of contract claimand
Count Five, a claim under quantum meruitefendarg’ Counterclains and ThirdParty
Complaintincludesclaims ofbreach of contract, breach of fiduciary duty, conversion, replevin,
misappropriation of confidential information, tortious interference with prosgebtisiness
relations violation of the Computer Fraud and Abuse Act, 18 U.S.C. 8 1030, and violation of the
Computer—Related Offense Act, N.J.S.A. § 2A:38A-Blaintiffs move for summary judgment
on Counts One and Two of theio@plaintand on the Defendants‘d@nterclaimsand Third-
Party Complaint.Defendants crossiove onthe Complaint in its entirety.

I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate under Fed. R. Civ6&) when the moving party
demonstrates that there is no genuine issue of material fact and the eviderichesthie
moving party’s entittement to judgment as a matter of I@elotex Corp. v. Catretd77 U.S.
317, 322-23 (1986). A factual dispute is genuine if a reasonable jury could return a verdict for
the non-movant, and it is material if, under the substantive law, it would affect tloeneudd
the suit. Anderson v. Liberty Lobbinc., 477 U.S. 242, 248 (1986). “In considering a motion
for summary judgment, a district court may not make credibility determinations oreeimgaigy

weighing of the evidengeénstead, the non-moving parsyévidence ‘is to be believed and all

3 BecausePlaintiffs concede that they have abandoned Count Three of the Complaint, this Court
grants Defendants’ motion for summary judgment as to Count Three only.
4 With the exception of the claim for breach of contract, which is pled only agagsalSI

claims are asserted against SIS, Karl Stearns, and William and Mitchell iISchola
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justifiable inferences are to be drawn in his favoMarino v. Indus. Crating Cp358 F.3d 241,
247 (3d Cir. 2004) (quotingnderson477 U.S. at 255).

“When the moving party has the burden of proof at trial, that party must show
affirmatively the absence of a genuine issue of material fact: it must shipwrited! the
essential elements of its case on which it bears the burden of proof at trizisowatae jury
could find for the non-moving party.In re Bressman327 F.3d 229, 238 (3d Cir. 2003)
(quotingUnited States v. Four Parcels of Real Prdpil F.2d 1428, 1438 (11th Cir. 1991)).
“[W]ith respect to an issue on which the nonmoving party bears the burden of proof . . . the
burden on the moving party may be discharged by ‘showitiggt+s, pointing out to the district
court—that there is an absence of evideme support the nonmoving party’s cas€&lotex
477 U.S. at 325.

Once the moving party has satisfied its initial burden, the party opposing the magbn m
establish that a genuine issue as to a material fact edestsey Cent. Power & Light Co. v.
Lacey Twp.772 F.2d 1103, 1109 (3d Cir. 1985). The party opposing the motion for summary
judgment cannot rest on mere allegations and instead must present actual evideneatédsaa
genuine issue as to a material fact for trimhderson477 U.S. at 248Siegel Transfer, Inc. v.
Carrier Express, In¢.54 F.3d 1125, 1130-31 (3d Cir. 1995). “[U]nsupported allegations . . . and
pleadings are insufficient to repel summary judgmeBichoch v. First Fid. Bancorporation
912 F.2d 654, 657 (3d Cir. 199@ge alsd-ed. R. Civ. P. 56(e) (requiring the nonmoving party
to “set out specific facts showing a genuine issue for trial”). “A nonmovinyg pas created a
genuine issue of material fact if it has provided sufficient evidence to allory #ojtind in its

favor at trial.” Gleason v. Norwest Mortg., In@43 F.3d 130, 138 (3d Cir. 2001).



If the nonmoving party has failed “to make a showing sufficient to estahkséxistence
of an element essential to that party’s case, and on which that party withédanten of proof
at trial, . . . there can be ‘no genuine issue of material fact,” since a complet déiproof
concerning an essential element of the nonmoving party’s case necessddtg sdhother facts
immaterial.” Katz v. Aetna Cas. & Sur. C&72 F.2d 53, 55 (3d Cir. 1992) (quotiGglotex
477 U.S. at 322-23).

1. ANALYSIS

a. PLAINTIFF S MOTION ON DEFENDANTS COUNTERCLAIMS AND THIRD -
PARTY COMPLAINT

The Court wil first considerPlaintiffs’ motion for summary judgmehon Defendants’
Counterclaims and Third-Party Complaiftlainly, Defendantdear the burden of proof for
their breach of contract, breach of fiduciary duty, conversion, replevin, misappropriatimygort
interference Computer Fraud and Abuse Act, and CompRelatedOffense Actclaims
Plaintiffs point this Court to a dearth of evidence substanti#itiege claimsand thus the burden
shifts to Defendants to present evidence of their cliims.

NeverthelesdDefendants have not responded with any evidence whatsoever of the

Plaintiffs’ improper conduct. Defendants have failed to identify any expeitnesses, or

5 Although Plaintif6 call this section of theiopening brief a motion to dismiss, the Court
construes the motion as a motion for summary judgment, in line witlertrnder of Plaintif’
arguments.

¢ Defendantsnisconstrue the summary judgment standard whenditgeie thathe Court cannot
grant summary judgment based on Plaintiffs’ insistence that Defendants haveseotgx
enough evidence. (Defs.” Opp. at 2Defendants argue that they must still be allowed to
present evidence at trialld() Because the burden of proof is on the Defendants, Plaintiffs’
argument that Defendants have not presented enough evidence shifts the burden to the

Defendants to shwothat a genuine issue of material fact exists.
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documents that can suppdtreir assertions that Plaintiffs disseminated confidential information
tampered with the website inappropriately, or that Defendants lost viewsrtaéipage, paid

for a forensic investigator, dvireda consultant to create a new wehsitels.” Mov. Br. at 10,
20-26. Rather, Defendants present mere allegations.

Furthermore, the evidence that the Defendanfsply cannot be considered evidence of
Plaintiffs conduct at all. Defendants presém certifcation of James Dello Russo, whfates
that William Scholasaid to James Dello Rustwat “Karl [Stearns] possefsic] certain
information that . . . would have at the very least cause you your family arjdigidousiness
disrupted.” (Defs’ Opp. at 21).The implications of this comment are unclear. It is entirely too
speculative to view this statementeagdence that Plaintiffactuallytook action in
disseminatingonfidential information or tamp@ag with the Defendarst website Even if this
statement was viewed as a threat, it is insuffieemdenceof Plaintiffs’ conduct without any
furtherproof. Because Defendants presantactuakvidenceof Plaintiffs’ improper actiity,
the Court grants Plaintsf motion for summary judgmewin DefendantsCounterclains and
Third-Party Complainandenters judgment in favor of Plaintiffs

b. PLAINTIFFS ' MOTION ON THEIR BREACH OF CONTRACT CLAIMS

Next, the Court consideRaintiffs’ motion for summary judgment on Counts One and
Two of the Complaint. Both counts are breach of contract claimthe First Count Plaintiffs
allegethat Defendantfailed to pay Plaintiffsinder the contractin the Second Count, they
claimthat Ddendantowe Plaintiffs twice as much as they pamcommissios according to the
specific terms of the contract

“To prevail on a breach of contract claim, Plaintifish prove (1) the existence of a valid

contract, (2) its own performance of contractual duty, (3) defective perfoenbgrite defendant
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in violation of the contract, and (4) damages from the bredetretlerico v. Home Deppb07

F.3d 188, 203 (3d Cir. 2007) (citingdeo Pigline, Inc. v. Buena Vista Entm’t, In@10 F.

Supp. 2d 552, 561 (D.N.J. 2002ynder New Jersey law, an enforceable contract is created
when two parties “agree on essential terms and manifest ationtembe bound by those

termg.]” Weichert Co. Realtors v. Ryat28 N.J. 427, 435 (1992Importantly, sich an

agreement does not have to be evidenced by an express written document, but may dednanifes
by conduct and the surrounding circumstanda®y v. Rutgers168 N.J. 354, 365 (2001). The

legal effect of a contract implied in fact is identical to that of an expressacbrntvanaque

Borough Sewerage Auth. v. Twp. of W. Milfdtd4 N.J. 564, 574 (1996).

Here, there are genuine issues of material fact abéther a contract was entered into,
and if so, what the terms of that contract were. Plaintiffs present a docuatethethcall the
contract and they argue that this contract took effect. They argue that tfaetcaats formed
because afwo documents: (1an email from Stephanie Dello Russo, théicd manager of the
Defendantsand(2) an electronic signature ga. But, upon closer lookaeither item is
dispositive in showing thdhe parties entered into a contract

Plaintiffs first rely on aremail from Stephanie Dello Russo, but this emdaiés not state
that the Defendants agiet the terms of a contracRather in the emai, Ms. Dello Russo
wrotethat“[t]he contract looks fine, however woulsic] like to limit the time to a three morgh
[sic] trial, which could then take us to the full year. Other then [sic] that provision it looks like it
would be ready for signing.” (Scholar Cert. Ex. EDefendants argue that thevail shows that
the parties were participating in a trg@riod, rather than agreeing upon a contract with
reasonably certain terms. (Def®pp. at 17).Plaintiffs argue that the-mail was a canter-

offer that theyaccepted Plaintiffs arguethattheyacceptedhis countemffer in two ways: first,
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they provided a subsequemtitten contracand second, they begperforming services. (B’
Opp. at 13). These actions, however, canndékenasdefiniteacceptances of Ms. Dello
Russo’scountereffer at thesummary judgmerdtage Plaintiffs do not argue thaé written
contract was updated to represent Ms. Dello Russo’s request for a three-mprathdriaus it is
unclear whether theubsequenwritten contract was actually an acceptance of the new terms.
Moreover, if Ms. Dello Russo’s exail was a counteoffer, it may not havenvited acceptance
by performance By stating that a contract “would be ready for signing,” Ms. Dello Rosso
havebeeninviting acceptance by the signing of an amended contract, not acceptance by
providing services BecausdéPlaintiffs’ actiors may nothavebeenacceptances @in offer,there
remain genuinésue of material fact on whethercantract was formedased on Ms. Dello
Russo’s email.

Additionally, there are genuine issues of material fact as tol¢ioérenic sgnatue page
that Plaintiffs rely on. Firstis. Dello Russo denies signing the documentef¢DMov. Br. at
5). The question of whetherih&gnature can be verified a quintessential contested issue of
factfor trial. FurthermoreDefendants argue thtte electronic signature page was not attached
to thecontract becausedid not contain the unique DocuSign bade that was on the contract
andthe document was only one pagieen the contract was eight pagéBefs.” Mov. Br. at 5).

In sum, dthough Plaintifs clearly performed services to benefit Defendants, the question of
whether the services were rendered under the controlling terms of a cartracts a question
of fact. Therefore, this Court denies Rt#fs’ motion for summary judgment on its breach of
contract claims.

Because this Court has decided that there is a genuine issue of material factetbe¢o wh

a contract was formed, it caiismissPlaintiffs’ request within its partiahotion for summary
8



judgment on the g®nd breach of contract claim tHatts be admitted as to Defendsint
solvency Plaintiffs ask the Court to deem admittedt Defendants were not operating at a loss
becausaccording to one of the provisions of the contract,d&Servedh higher peragtage in
commissions if Defendants weselvent during their business relationshilaintiffs point to the
Certification of James Dello Russa whichJames Dello Russadmittedthat the Defendants
were never operating at a lpssd Plaintiffs requeshat the Court deem this admitte@Pls.’

Rep. Br. at 10James Dello Rusd@ert.{ 18).

Federal Rule of Civil Procedure 56, which sets out the standard for summary pidgme
cannot be read to allow partial summary judgment on onlysoradl portion of a claim.New
Jersey Auto. Ins. Plan v. Sciarrd03 F. Supp. 2d 388, 396 (D.N.J. 1998)ffman v. Federal
Lab, 171 F.2d 94, 98 (3d Cir.194&grt. denied336 U.S. 913 (1949Kendall McGaw Lab.,

Inc. v. Community Mem’l Hospl25 F.R.D. 420, 421 (D.N.J. 1989). Courts have used their
inherent discretion to deny summary judgment when a party asks for a rulingssu@thiat is
“only a small subset of the ultimate question to be decided in this adversary pngceediand
it] doesnt appear that resolution of the present motion would materidisirece the litigation in
any way. Inre G Holdings Inc, No. 01-30135, 2007 WL 1412294, at *4 (D.N.J. May 14,
2007) Sciarra 103 F.Sypp. 2d at 396-397. Thus, a party moving for summaagient “may
not ‘play leapfrog’ with his case by seeking a decision whose validity depends on ooeeor m
unresolved issues. . . . A different arrangement would run the law into concepaciiyard
nonsensé KendallMcGaw 125 F.R.D. at 421-22.

Here,the question of whether Defendantsreoperating ia loss is a small portion of
the second breach of contrataim andits relevance depends on whether the contract was valid.

If a jury concludess it reasonably cahat thecontract wasnvalid, the inquiry into Defendants’
9



solvency would becomerelevantbecause thbreach of contraatlaim wouldfail anyway
Therefore, his Court denies Plaiiffs’ request for a declaram of Defendants’ solvency on
summary judgment
C. DEFENDANTS MOTION ON THE COMPLAINT

The Court next considers Defendants’ motion for summary judgmeheddomplaint
With respect t€Count One andwWo of the Complaint, Defendants argue that “[i]t is clear” that
no contract was formed. (Defs.” Mov. Br. at 20). Nevertheless, this Court finds that
reasonable juror could still conclude that a valid contract existed based orethexamange
with Stephanie Dello Russo, the electronic signature page, or other conduct. Because genuin

issuef material fact remaias to the contract’s validityhis Court denies Defendants’ motion

’ Plaintiffs also argue that because Defendants never producesbotened financia
certifications that prov®efendants’ solvency, the Court should impose a sanction under Federal
Rule of CivilProcedure 37(b)(2) and deem admitted that Defendants were sohvienizell
established in the Third Circuit that decisions regarding the imposition of@@hatder Rule

37 are “committed to the sound discretion of the district coldiGregorio v.First Rediscount
Corp, 506 F.2d 781, 788 (3d Cir. 1974). Whamterminingwhether to deem facts admitted as a
sanction, this Court uses a sliding scale and balances: “(1) culpability (mghdifulness and
bad faith, and whether the client was rasble or solely the attorney); (2) prejudice; and (3)
whether lesser sanctions would have been effectikstate of Spear v. C.I.R11 F.3d 103, 111
(3d Cir. 1994). When a party’s conduct idikely to affect the outcome of the trjaCourts have
concludedhat deeming facts admitted is an inappropriate sanclibrat 115-117.At this stage

in litigation, Defendants’ actions were not prejudicial because the Defendants’ failuseltmsdi
their financial information does not matter to the summuatgment motion. Regardless of
whether Defendants were solvent or not, the Court cannot geaRtdntiffs’ summary

judgment motioras to theCount Two breach of contract claim because the contract’s validity is
still at issue.Because Plaintiffs wenaot prejudiced by Defendants’ actions at this stage,
Defendants’ actions do not rise to the level of sanctionable conduct and deensraglfaitted

as a sanction under Rule 37(b)(2) is not justified.

8 Plaintiffs argue that Defendants’ motion for summjadgment is procedurally defective
because it lacks a certification of an individual with personal knowledge, a noticgiohpand

a proposed order. Because this Court denies Defendants’ motion for summary judgment

anyway, the Court need not address the procedural defects of the motion.
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for summary judgment on Plaintiffs’ breach of contract clafins.

Next, Defendants move for summary judgmentRaintiffs’ quantum meruit claim.
Defendantsrguethat Plaintifs’ request for relief on quantum meruit must be denied because
Plaintiffs havefailed to prove the amount of damages d(izefs.” Opp. at 19 In addition,
Defendants argue that Plaintifiserstate the amount thdgservebecause Plaintiffask
Defendants to bpaid for work done that did not benefit the Defendants and work done in bad
faith after the termination of the business relationshipefg.” Opp. at 20).

Under New Jersey law dJuantummeruitis a form of quasi-contractual recovery and
‘rests on the equitable principle that a person shall not be allowed to enrichf unmpssly at
the expense of another.3tarkey, Kelly, Blaney &Vhite v. Estate of Nicolayseh{2 N.J. 60,

68 (2002).In quantum meruit “it is well settled that where one performs services for aadthe
his requestbut without any agreement or understanding as to wages or remuneration, the law
implies a promise othe part of the party requesting the services to pay a just and reasonable
compensation."Canadian Nat. Ry. v. Vertis, In@11 F. Supp. 2d 1028, 1033 (D.N.J. 2011)
(citing Kopin v. Orange Prods297 N.J. Super. 353, 367-68 (Afpyv. 1997) (emphasis

added)). Theplaintiff “must establish that the services were performed with an expectadion th
the beneficiary would pay for them, and under circumstances that should have put the

beneficiary on notice that the plaintiff expected to &l Ryan,128 N.J. at 438. This type of

® The Court does not address Defendants’ argument in its reply brief that the individual
Defendants in this case should be dismissed because the Court does not consider reaswsargum
raised in a reply brief for the firime. “The reason for not considering new bases for relief
raised for the first time in a reply brief is selfident: No sur-reply is permitted, so the opponent
has no opportunity to address the new defen®géotrall v. City of Atl. City No. 11-3750, 2014
WL 980575, at *5 (D.N.J. Mar. 13, 2014) (quotiDtAlessandro v. Bugler Tobacco Cbdlo. 05-
5051, 2007 WL 130798, at *2 (D.N.J. Jan. 12, 2007)).
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guasi-contractual recovery allows the “performing party to recoup thenale value of
services rendered.ld. at 437—-38.A plaintiff recovering in quantum meruit is only entitled to
the reasonable value of services rendered; he is precluded from recoverindfiafyr phe
services.Barfield v. ManleyNo. A-2264-04T5, 2005 WL 3730516, at *3 (N.J. Super. Ct. App.
Div. Feb. 3, 2006) To provethe reasonable value of services rendemghintiff cannot rely on
an invalid contract or a price quote, butistprovide a breakdown of the various tasks
performed andtemize the reas@ble monetary valu®r each ofthe tasks perfored Id. at *4—

5. Courts often look to customary feessimilar tranactions in order to determirnkiee

reasonable value of services render@glan,128 N.J. at 441.

Even if there was no binding contrdere Plaintiffs successfully contend ththeywere
reasonably expecting compensationperforming services #t Defendantsequested Plaintiffs
list specific taskshat they performed, includiragdvertisement placement, administrative
servicesandtechnological assistance, and Plaintgfsvideinvoices for each serviceMitchell
Scholar claimghatthe amountequested for each service is basedtandard industry rates.
(Scholar Certf 5). This itemizations sufficient at the summary judgmesthge; ay remaining
disagreement between the parties orsfhecificamount that Plaintiffs would be entitled under
guantum meruipresents genuine issues of material.fadterefae, this Court denies
Defendand’ motion for summary judgment dtaintiffs’ quantum meruit claim.

V. CONCLUSION

For the foregoing reasons, the Court will grant in part and deny i {aamtiffs’ motions
and grant in part andenyin part Defendants’ motions. An appropriate Order will be filed

herewith.
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s/ Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: September 3016
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