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UNITED STATESDiSTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT SWIFT, Civil Action No. 13-649(JLL)

Plaintiff,
OPINION

V.

RAMESH PANDEY, et a!.,

Defendants.

LINARES, District Judge.

This mattercomesbeforethe Court by way of a motion to dismissthe SecondAmended

Complaint filed by the PandeyDefendants’pursuantto Rule 12(b)(6) of the FederalRules of

Civil Procedure[Docket Entry No. 58]. The Courthas consideredthe submissionsmade in

supportof and in oppositionto the instantmotion.2No oral argumentwas heard. SeeFed. R.

Civ. P. 78. For the reasonsthat follow, Defendants’motion is granted. Plaintiffs Second

AmendedComplaintis herebydismissed,in its entirety,with prejudice.

The PandeyDefendantsincludeRameshPandey,BhuwanPandeyandAbhulashaPandey.

2 Afier grantingPlaintiff with anextensionof time in which to opposeDefendants’motion, this
Courtenteredan Orderon February19, 2014Orderstatingin no uncertaintermsthatPlaintiffs
oppositionbriefwasdue—atthe latest—byMarch 3, 2014. The Court receivedPlaintiffs
oppositionbriefon March 12, 2014. As such,Defendants’motioncouldbe construedas
unopposed.In the interestof fairness,however,andin light of Plaintiffspro sestatus,theCourt
hasconsideredPlaintiffs untimelyoppositionbrief in renderingits decision.
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BACKGROUND3

Plaintiff’s SecondAmendedComplaintwas filed on December13, 2013. This Court’s

jurisdiction is premisedon 28 U.S.C. § 1332. According to the SecondAmendedComplaint,

Plaintiff, Robert Swift (“Swift”)—a Coloradoresident—purchasedall right, title and interestin

and to any and all assetsof Xechem International, Inc. and Xechem, Inc. (collectively

“Xechem”) at a Chapter7 auctionin BankruptcyCourt on August 24, 2011. (Sec.Am. Compi.¶

5). Plaintiff is also a formermemberof Xechem’sboardof directorsanda substantialinvestorin

Xechem. (Id., ¶J 5, 11). Among thoseassetsof Xechemallegedlypurchasedby Plaintiff were

“any causesof action againstRameshPandeyand membersof his family, if any” and “any

causesof actionrelatedto the actionsor failure to actby the directorsandofficers of [Xechem]

andanyrelatedinsuranceclaims.” (Id., ¶ 5).

DefendantRameshPandey(“Ramesh”}—aNew Jerseyresident—wasthe Founder,Chief

ExecutiveOfficer, President,Treasurer,ChairmanandDirectorof Xechemfrom 1994 until July

2007. (Id., ¶ 13). DefendantBhuwanPandey(“Bhuwan”)—a New Jerseyresident—wasVice

Presidentof International Operationsfor Xechem from 2002 until May 2007. (Id., ¶ 14).

DefendantAbhilashaPandey(“Abhilasha”)—also a New Jerseyresident—wasthe Sarbanes

Oxley ComplianceManagerfor Xechemfrom June2006throughJuly 2007. (Id., ¶ 15).

On May 29, 2007, at a meeting of the company’s Board of Directors, the Board

discoveredthat Rameshhad spentnearly $4.3 million of the $7. I million convertiblebond

offering that Plaintiff Swift had helped the companyraise in April 2007. (Id., ¶J 11, 19).

Pursuantto the convertiblebond offering agreement,the $7.1 million could not be usedto pay

past debts; the SecondAmendedComplaint allegesthat Rameshknew this. (Id., ¶ 12). It is

The Court acceptsthe following factsassertedin Plaintiff’s SecondAmendedComplaintastrue
solely for purposesof this motion.
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further allegedthat Rameshusedpart of the $4.3 million to build himselfa new office. (Id., ¶J

18, 19). Upon discoveryof same,the Board withdrew Ramesh’sauthority to sign checksfor

morethan$5,000without prior Boardapproval.(Id., ¶ 20). At the May 29, 2007boardmeeting,

Rameshwas expresslyadvisedthat he could not write any checkfor more than$5,000without a

Board member’sapproval, that he was to obtain new signaturecards, and that until the new

signature cards were filed, he could write checks only for normal payroll, rent and other

recurring expenses. (Id., ¶ 21). Despite the Board’s directive, Rameshcontinued writing

checks—formore than $5,000,andwithout a Boardmember’sapproval—tofriends and family,

someof whom are includedas co-defendantsin this action,totaling $605,639.87.(Id., ¶J 18, 27-

40). Themajority of thesechecks(totaling approximately$405,602.16)werewritten within one-

to-two days of the May 29th meeting. (Id., ¶ 23). Not all of thesecheckswere in paymentof

legitimateXechembusinessexpenses.(Id., ¶ 41).

Rameshwas subsequentlyremovedas Chief ExecutiveOfficer, PresidentandTreasurer

of Xechemby the Board of Directors on July 5, 2007. (Id., ¶ 24). On November10, 2008,

Xechemfiled for Chapter11 protection.(Id., ¶ 25).

In light of the foregoing,Plaintiff’s SecondAmendedComplaintassertsten (10) causes

of action that fall into the following four categories:(1) breachof fiduciary duty as against

Ramesh,BhuwanandAbhilasha,(2) ultra vires as againstRamesh,(3) breachof duty of loyalty

as against Ramesh,Bhuwan and Abhilasha, and (4) unjust enrichment as against Ramesh,

BhuwanandAbhilasha.4The PandeyDefendantsnow moveto dismissall claimsassertedin the

SecondAmendedComplaintpursuantto FederalRuleof Civil Procedure12(b)(6).

‘Although Plaintiff’s oppositionbriefmakesreferenceto a claim of civil conspiracy,no such
claim appearsin the SecondAmendedComplaint. This Courtpreviouslydismissed,without
prejudice,the civil conspiracyclaim assertedasCountNineteenin Plaintiff’s Amended
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LEGAL STANDARD

For a complaintto survive dismissal,it “must containsufficient factual matter,accepted

as true, to ‘state a claim to relief that is plausibleon its face.’ “Ashcroft v. Iqbal, 556 U.S. 662,

678 (2009) (citing Bell Ati. Corp. V. Twombly, 550 U.S. 544, 570 (2007)). “Threadbarerecitals

of the elementsof a causeof action, supportedby mereconclusorystatements,do not suffice.”

Id.

In determiningthe sufficiency of a complaint, the Court must acceptall well-pleaded

factual allegationsin the complaint as true and draw all reasonableinferencesin favor of the

non-movingparty. SeePhillips v. Cnly. ofAllegheny, 515 F.3d 224, 234 (3d Cir. 2008). But,

“the tenet that a court must acceptas true all of the allegationscontainedin a complaint is

inapplicableto legal conclusions.”Iqbal, 556 U.S. at 678. Thus, legal conclusionsdrapedin the

guiseof factual allegationsmaynot benefit from the presumptionof truthfulness.Id.

DISCUSSION

Defendantspresenta variety of argumentsin supportof their motion to dismiss. The

Courtwill addresseachargument,in turn.

I. SubjectMatterJurisdictionOver BhuwanandAbhilasha

First, Defendantsarguethat the Court lacks subjectmatterjurisdiction over Defendants

Bhuwanand Abhilashainasmuchas: (1) this Court’s subjectmatterjurisdiction is premisedon

Complaint. SeeNovember13, 2013 Opinion andOrder. This Court’sNovember13, 2013
Opinion andOrdermadeclearthat “Plaintiff mayfile a SecondAmendedComplaintthat cures
thepleadingdeficienciesin. . . . [Count] Nineteenon orbeforeDecember13, 2013. Plaintiff’s
failure to do so will result in dismissalof suchclaimswith prejudice.” Seeid. Having failed to
file an amendedcivil conspiracyclaim on or beforeDecember13, 2013,the civil conspiracy
claim assertedin Plaintiff’s AmendedComplaintis now dismissedwith prejudice.
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28 U.S.C. § 1332—cliversity of citizenship, (2) diversity jurisdiction requires an amount in

controversyin excessof $75,000,exclusiveof interestand costs,28 U.S.C. § 1332(a),and (3)

Plaintiff does not seekdamagesin excessof $75,000 as againsteither DefendantBhuwan or

Abhilasha. In particular,Defendantsarguethat becausePlaintiff seeksto hold Bhuwanliable for

compensatorydamagesin the amount of $7,752.13 and Abhilasha liable for compensatory

damagesin the amountof $14,617,then the Court lacks subjectmatterjurisdiction over those

claims assertedby Plaintiff againstBhuwan and Abhilasha. In supportof their position, the

Pandey Defendantsmaintain that: (1) although Plaintiff seeks to recover interest on the

compensatorydamagesclaims, interest does not count towards the amount-in-controversy

threshold, (2) Plaintiff does not seek to hold Bhuwan andlor Abhilashajointly and severally

liable for damagesincurred as a result of Ramesh’sallegedactions; and (3) althoughPlaintiff

seeks,in addition to compensatorydamages,certainpunitive damagesas againstBhuwanand

Abhilasha, such claims should not be aggregatedwith his claim for compensatorydamages

becausethey are “patently frivolous and without foundation.” (Def. Br. at 8-9). In addition,

Defendantsmaintain thateven if the Court were inclinedto exercisesupplementaljurisdiction

over claims asserted againstBhuwan and/or Abhilasha—pursuantto Federal Rule of Civil

Procedure20 or otherwise—theCourt lacks supplementaljurisdiction over suchclaimsbecause

“exercising supplemental jurisdiction over such claims would be inconsistent with the

jurisdictionalrequirementsof section1332.” See28 U.S.C. § 1367(b).

Defendants’argumentin this regard is premisedentirely on the notion that Plaintiff’s

claim for punitive damagesas against Bhuwan and/or Abhilasha is patently frivolous and

without foundation. In otherwords, Defendants’argument—claimingthat Plaintiff has failed to
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meetthe amount-in-controversyrequirementas to said Defendants—presupposesthe exclusion

of Plaintiff’s claim for punitivedamagesvis-à-vissaidDefendants.

“Claims for punitive damagesmaybe aggregatedwith claims for compensatorydamages

unlessthe former are ‘patently frivolous and without foundation.’ Punitive damageclaims are

per se ‘patently frivolous and without foundation’ if they are unavailableas a matterof state

substantivelaw.” Goldenex rel. Goldenv. Golden, 382 F.3d 348, 355 (3d Cir. 2004),abrogated

on othergroundsby Marshallv. Marshall,547 U.S. 293, 311—12(2006). AlthoughDefendants’

argument is well taken, Defendantsdo not addressthe circumstancesunder which punitive

damagesmay be recoveredunder the substantivelaw of New Jerseyor Delaware. See, e.g.,

Packard,994 F.2d at 1046 (“We turn thento the questionof whetherpunitive damagesmay be

recoveredin Pennsylvaniaagainsta trustee.If they cannot,thenthis casemustbe dismissedfor

want ofjurisdiction.”). For example,althoughDefendantsarguegenerallythat “Swift’s pleading

containsno allegationsestablishingthe requisiteaggravatedintent necessaryto sustaina claim

for punitive damages,”Defendantscite to no binding legal authority in supportof this position.

Certainly, Defendantscite to no binding legal authority addressingwhat is requiredin order to

recoverpunitive damagesunderNew Jerseyor Delawarelaw in the breachof fiduciary duty

context. See,e.g., Berrol cx rd. EstateoJBerrolv. AIG, No. 07-1565,2007 WL 3349763,at *4

(D.N.J. Nov. 7, 2007) (“Under New Jersey law, the recovery of punitive damages[in the

insurancecontext] requiresmore than bad faith refusal to pay.”). The Court is thus not in a

position to determinewhetherPlaintiff’s claim for punitive damagesvis-à-vis Bhuwan and/or

Abhilasha is patently frivolous and/or without foundation.5See Golden, 382 F.3d at 355

It is not the Court’s role to fill in the gapsin theparties’ arguments.
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(“Punitive damageclaims are per se ‘patently frivolous and without foundation’ if they are

unavailableas a matterof statesubstantivelaw.”). Defendants’argumentis thereforerejected.

Absent the exclusionof Plaintiff’s claim for punitive damages,Plaintiff hassatisfiedthe

amount-in-controversyrequirementvis-à-vis DefendantsBhuwanand Abhilasha. Seegenerally

id. (“If appropriatelymade,therefore,a requestfor punitive damageswill generallysatisfy the

amountin controversyrequirementbecauseit cannotbe statedto a legal certaintythat the value

of the plaintiff’s claim is below the statutoryminimum.”). Defendants’motion to dismissclaims

assertedagainstBhuwanandAbhilashafor lack of subjectmatterjurisdiction is thereforedenied.

2. Ultra Vires—CountTwo

CountTwo of Plaintiff’s SecondAmendedComplaintallegesthat: (a) “Xechemdoesnot

havethe poweror capacityto transfersubstantialassetswithout Boardof Director approval,” (b)

“Rameshtransferred28% of Xechem’scashor $605,639to friendsandfamily without obtaining

Board approval,” (c) “Rameshrepaid somepast debtswith money from the convertiblebond

offering,” and (d) that Ramesh’stransferof assetswithout Board approvalandpaymentof past

debts with money from the convertible bond offering constitute ultra vires acts. (Sec. Am.

Compl., ¶J 54-57). Defendantsmove to dismiss this count on two grounds: (1) Plaintiff has

failed to allege facts establishingthat the allegedtransferof funds exceededXechem’spowers

underits articlesof incorporation,and (2) Plaintiff has failed to allegefacts establishingthat he

hasstandingto bring an ultra vires claim—i.e.,hehasfailed to allegesufficient factsestablishing

that he is Xechem’s legal representative—asopposedto merely an assigneeof certain of its

rights.

7



Even assuming,arguendo,that Plaintiff has standingto pursuean ultra vires claim on

behalfof Xechem,6the Court finds that dismissalof this claim is propergiven that Plaintiff has

once again failed to allege any facts which would allow the Court to draw the reasonable

inference that Ramesh’s alleged payment of checks totaling $605,639.87 to various

individuals—themajority of whom appearto be employeesof Xechem—exceededXechem’s

powers—orthe powersconferredon the Board—asprovidedin Xechem’sgoverningdocuments.

As statedin the Court’s prior Opinion, the AppellateDivision hasheld that “[ijf a board

exceedsits powers as provided in its governing documents,then the board’s action is ultra

vires.” Crnty. AccessUnlimited v. Rockdliffe, No. L-3487-07,2012WL 1431267,at *3 n. 4 (N.J.

Super.App. Div. April 26, 2012) (citing Verna v. Links at ValleybrookNeighborhoodAss‘n, 371

N.J. Super. 77, 91—92 (App. Div. 2004)). Black’s Law Dictionary defines “governing

document”as “[a] documentthat definesor organizesan organization,or grantsor establishesits

authority and governance. An organization’s governing documentsmay include a charter,

articles of incorporation or association, a constitution, bylaws and rules.” Black’s Law

Dictionary 555 (9tl ed. 2009). The Second Amended Complaint makes no referenceto

Xechem’s governing document(s). Nor does the Second Amended Complaint allege that

Xechem,or its Boardof Directors,lackedauthorityto write checksfor over $5,000without prior

approvalpursuantto, inter alia, Xechem’sarticlesof incorporation. To the contrary,Plaintiff’s

SecondAmendedComplaintconcedesthat prior to the May 29, 2007 meeting,Ramesh,in fact,

had the authority to write checksfor over $5,000without prior Board approval. SeeSec. Am.

Compi., ¶ 20 (“The Board withdrew Ramesh’sauthority to sign checksfor more than $5,000

without Board approval.”). Plaintiff’s SecondAmendedComplaintalso concedesthat some—if

6SeeN.J.S,A. 14A:3-2. Thepartiesdo not disputethatNew Jerseylaw appliesto this claim. See
generallyAm. CyanamidCo. v. FermentaAnimal Health, 54 F.3d 177, 180 (3d Cir. 1995).
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not all—of the paymentsat issuemadeby Rameshafter the May 29, 2007 meetingmay have

been“legitimateXechembusinessexpenses.”(Sec.Am. Compi.,¶f 41, 42).

“In its true sensethe phraseultra vires describesaction which is beyondthe purposeor

power of the corporation.”McDermott v. Bear Film Co., 219 Cal. App. 2d 607, 610, 33 Cal.

Rptr. 486, 489 (Cal. App. 1963). Basedon the factspled, the Court cannotdraw the reasonable

inferencethat Ramesh’sactions—inwriting checksfor over $5,000 without Board approval—

werebeyondXechem’s powers,as enumeratedin its articlesin incorporation,7given Plaintiff’s

concessionthat Rameshpreviouslyhad suchauthority. At most, Plaintiff allegesthat the Board

of Directors passeda resolution at the May 29, 2007 meeting which withdrew Ramesh’s

authorityto write checksfor over $5,000andthatRameshcontinuedto do so. ThatRameshmay

haveperformedhis duties as Founder,Chief ExecutiveOfficer, President,Treasurer,Chairman

and/or Director of Xechem in an unauthorizedmannerdoes not—without more—renderhis

actions,or the relatedtransactions,asoutsidethe object for which Xechemwascreated.8 This is

7See,e.g.,SeabrookIslandPropertyOwnersAss‘n v. Peizer,356 S.E.2d411, 414 (S.C. App.
1987) (“A corporationmay exerciseonly thosepowerswhich aregrantedto it by law, by its
charteror articlesof incorporation,andby anybylawsmadepursuantthereto;actsbeyondthe
scopeof thepowersso grantedareultra vires.”); Twisp Mi & SmeltingCo. v. ChelanMm. Co.,
133 P.2d300, 312 (Wash. 1943) (“The term ‘ultra vires’, in so far as it appliesto corporate
transactions,is usedto describecorporatetransactionswhich areoutsidetheobjectsfor which
the corporationwascreated,asdefinedin the law of its organization,andthereforebeyondthe
powerconferredon the corporationby the legislature.”);SavannahIce Co. v. Canal-Louisiana
Bank & Trust Co., 79 S.E. 45, 46 (Ga. Ct. App. 1913) (“An ultra vires act of a corporationis one
in excessof charterpower.”).

8 See,e.g.,Nat ‘1 Lock Co. v. Hogland,101 F.2d 576, 581 (7th Cir. 1938) (“A Boardof Directors
cannotincreaseor decreasecorporatepowers;andno actionof a Boardof Directorswhich the
corporationhasthepowerto performthroughits directorscanbeultraviresof the corporation
merelybecausetheboardpreviouslyhasdeclaredby resolutionthat suchactionwill not be
taken.”).
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particularlyso given the absenceof any facts suggestingthat any of the paymentsat issuewere

not for legitimateXechembusinessexpenses.(Sec.Am. Compi.,¶ 41).

In light of the foregoing, Plaintiff has failed to plead a facially plausibleclaim of ultra

vires underNew Jerseylaw. SeeRockcliffe, 2012 WL 1431267,at *3 n. 4. Becausethe Court

has alreadygiven Plaintiff an opportunityto cure the pleadingdeficienciesin this claim, Count

Two of Plaintiff’s SecondAmendedComplaintis herebydismissedwith prejudice.

3. UnjustEnrichment—CountsFour,SevenandTen

Counts Four, Sevenand Ten contain claims of unjust enrichmentas againstRamesh,

BhuwanandAbhilashaPandey. Defendantsmoveto dismissall claimsof unjustenrichmenton

the basis that such claims suffer from the same defect identified by the Court in its prior

Opinion—namely,suchclaims are in substancetort claims andNew Jerseydoesnot recognize

unjustenrichmentas an independenttort causeof action.

To statea claim for unjust enrichmentunderNew Jerseylaw,9a Plaintiff must establish

that the “defendantreceiveda benefit and that retentionof that benefit without paymentwould

be unjust” and that Plaintiff “expectedremunerationfrom the defendantat the time it performed

or conferred a benefit on defendantand that the failure of remunerationenricheddefendant

beyond its contractualrights.” VRG Corp. v. GKN Realty Corp., 135 N.J. 539, 554 (1994).

Moreover, underNew Jerseylaw, “recoveryunderunjust enrichmentmay not be had when a

valid, unrescindedcontractgovernsthe rights of the parties.” Van Orman v. Am. Ins. Co., 680

F.2d 301, 310 (3d Cir. 1982).

partiesdo not disputethatNew Jerseylaw appliesto Plaintiff’s claimsof unjust
enrichment.SeegenerallyA,n. CyanamidCo. v. FermentaAnimal Health, 54 F.3d 177, 180 (3d
Cir. 1995).
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The Court hascarefully reviewedCountsFour, Sevenand Ten of the SecondAmended

Complaint. The crux of eachof the foregoingcountsis that RameshmisappropriatedXechem’s

fundsby writing unauthorizedchecksandthat it would be inequitableto allow Ramesh,Bhuwan

and/orAbhilashato retain such funds. The Court finds that Plaintiff has once again failed to

statea facially plausibleclaim of unjustenrichmentas againstany of the Defendantsfor the two

reasonsalreadydiscussedin the Court’s prior Opinion. First, the Court finds that the conduct

underlyingPlaintiff’s unjustenrichmentclaimssoundsin tort.’0 New Jerseydoesnot recognize

unjustenrichmentas an independenttort causeof action. SeeCastrov. NYT Television, 370 N.J.

Super.282, 299 (App. Div. 2004) (explainingthat “the role of unjust enrichmentin the law of

torts is limited for the most part to its use as a justification for other torts such as fraud or

conversion.”);SteamfittersLocal Union No. 420 Welfare Fund v. Philip Morris, Inc., 171 F.3d

912, 936 (3d Cir. 1999) (“In the tort setting, an unjust enrichmentclaim is essentiallyanother

way of stating a traditional tort claim (i.e., if defendantis permittedto keep the benefit of his

tortiousconduct,he will be unjustly enriched).”).Plaintiff hasnot allegedthathe—orXechem—

performedor otherwiseconferreda benefit on any of the Defendantsundera quasi-contractual

relationshipwith the expectationof remuneration.Rather,he assertsthat eachof the Defendants

misappropriatedXechem’s assets, for which Xechem clearly did not anticipate or expect

remuneration. See, e.g., Sec. Am. Compl., ¶ 64 (“Rameshbreachedhis duty of loyalty to

Xechemwhen he misappropriated$605,539.15of Xechem’smoneyto give to his friends and

family.”); ¶ 96 (“Bhuwan breachedhis duty of loyalty to Xechem when he misappropriated

° CourtpreviouslydismissedPlaintiff’s tort claims,with prejudice,on thebasisthatpre
judgmenttort claimscannotbe assignedunderNew Jerseylaw. SeeIntegratedSolutions,Inc. v.
Serv. SupportSpecialties,Inc., 124 F.3d487, 490 (3d Cir. 1997).
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$7,752.13of Xechemmoney”); ¶ 121 (“Abhilashabreachedherduty of loyalty to Xechemwhen

shemisappropriated$14,617of Xechemmoney”).

Second,evenassumingthat the conductunderlyingPlaintiff’s unjust enrichmentclaims

does not actually sound in tort, Plaintiff fails to allege that he—or even Xechem—expected

remunerationfrom anyof the Defendantsat the time that the challengedpaymentsweremadeto

themby Ramesh,or that any of the Defendantsfailed to providesuchremunerationin exchange.

See VRG Corp., 135 N.J. at 554 (explainingthat the “unjust enrichmentdoctrine requiresthat

plaintiff show that it expectedremunerationfrom the defendantat the time it performed or

conferreda benefiton defendant”). Whetherit would be “morally” or “ethically” wrong for the

Defendantsto havebenefitedfrom the challengedpaymentsis irrelevantto the issueof whether

any of the Defendantswereactuallyenrichedbeyondtheir contractualrights. This is particularly

so given Plaintiff’s concessionthat some—if not all—of the checksat issuemay have been

written to coverlegitimateXechembusinessexpenses.SeeSec.Am. Compi.,¶ 41.

Defendants’motion to dismissthis claim is thereforegranted. See, e.g., Nelsonv. Xacta

3000 Inc., No. 08—5426, 2009 WL 4119176,at *7 (D.N.J. Nov. 24, 2009) (dismissingunjust

enrichmentclaim after finding that “New Jerseylaw doesnot recognizeunjustenrichmentas an

independenttort causeof action”); Warma Witter Kreisler, Inc. v. SamsungElecs.,Am., Inc., No.

08—5380, 2009 WL 4730187,at *7 (D.N.J. Dec. 3, 2009) (dismissingunjust enrichmentclaim

andnoting that “Plaintiff doesnot claim that it failed to receivetheprinter for which it conferred

a benefit on the Defendant;rather,Plaintiffs theory of recoveryis basedon the assertionthat it

was misledby Samsungas to the fitnessof the printer and that as a resultof Samsung’stortious

conduct, Plaintiff is allowed to recoverdamages.Such allegationssound in tort.”). Because
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Plaintiff has alreadybeengiven an opportunity to cure the pleadingdeficienciesin his unjust

enrichmentclaims,suchclaimsarenow dismissedwith prejudice.

4. Breachof Fiduciary Duty and Duty of Loyalty Claims—CountsOne, Three,Five,
Six, Eight andNine

CountsOne, Three, Five, Six, Eight and Nine allege, in pertinentpart, that Defendants

Ramesh,Bhuwan and Abhilasha respectivelybreachedtheir fiduciary duties of loyalty to

Xechem. In particular, Counts One, Five and Eight (captioned“Breach of Fiduciary Duty”)

allege that Defendantsbreachedtheir respectivefiduciary duties of loyalty to Xechem by

engagingin self-dealing. CountsThree,Six and Nine (captioned“Breach of Duty of Loyalty”)

allegethat Defendantsbreachedtheir respectivedutiesof loyalty to Xechemby misappropriating

its money. The Court agreeswith Defendantsthat the foregoing claims are in some ways

redundant. Suffice it to say that Plaintiff allegesthat eachof the Defendantsbreachedtheir

respectivefiduciary duties of loyalty to Xechem by: (1) engaging in self-dealing, and (2)

misappropriatingXechem’s funds. In seekingdismissalof the foregoing claims, Defendants

urgethe Court to apply the substantivelaw of the stateof Delaware—notNew Jersey. Plaintiffs

SecondAmendedComplaintindicates,instead,thatNew Jerseylaw shouldapply to suchclaims.

The Court agrees,as a general matter, that the possible laws to be applied are Delaware

(Xechem’sstateof incorporation)11andNew Jersey(Xechem’sprincipal placeof businessand

the statein which Defendantsareallegedlydomiciled).’2

‘ Plaintiff’s SecondAmendedComplaint,filed in relatedCivil Action No. 13-650—-whichis
alsopendingbeforethe Court—indicatesthat Xechemis incorporatedin the Stateof Delaware.
SeeCivil Action No. 13-650,DocketEntry No. 28, ¶ 43.

‘2SeeSec.Am. Compl.,¶6-9.
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A. ApplicableLaw

Generallyspeaking,since this Court exercisesits diversity jurisdiction over this action,

the law to be applied is that of the forum state—NewJersey. See Am. Cyanamid Co. v.

FermentaAnimal Health, 54 F.3d 177, 180 (3d Cir. 1995). If a choiceof law disputearises,a

federal court sitting in diversity applies the choice of law principles of the forum state. See

Klaxon Co. v. StentorElec. Mfg. Co., 313 U.S. 487, 496—97, 61 S.Ct. 1020, 85 L.Ed. 1477

(1941); Warrinerv. Stanton,475 F.3d 497, 499—500(3d Cir. 2007). In P. V. v. CampJaycee,the

New JerseySupremeCourt held that the “most substantialrelationship” test enunciatedin the

Restatement(Second)of Conflict of Laws § 188 appliesto choiceof law disputesarisingunder

both contract and tort law. 197 N.J. 132, 136 (2008). New Jersey’s “most significant

relationship” test consistsof two prongs. First, a court must examine the substanceof the

potentially applicablelaws in order to determineif an actual conflict exists. Id. at 143 (citing

Lebegernv. Forman,471 F.3d 424, 430 (3d Cir. 2006)). If there is no actual conflict, the

analysisendsand the court appliesthe law of the forum state. SeeIn re Ford Motor Co., 110

F.3d 954, 965 (3d Cir. 1997); Rowe v. Hoffman—La Roche, Inc., 189 N.J. 615, 621, 917 A.2d

767 (2007). However, if a conflict is found, the court must then determinewhich statehas the

“most significantrelationship”to the claim at issue,as analyzedunderthe Restatement(Second)

of Conflict of Laws. CampJaycee,197 N.J. at 136. This test is applied “on an issue-by-issue

basis”and“is qualitative,not quantitative.”Id. at 143.

Turning now to the first prong of New Jersey’s“most significant relationship” test, the

Court agreeswith Defendantthat thereis an actualconflict becausethe statuteof limitations for

bringingtort claimsin New Jerseyis six yearsfrom the dateof accrual,seeN.J.S.A. § 2A: 14-1,‘3

13 In particular,the statuteprovides:
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whereasDelawareimposesa three-yearstatuteof limitations for breachof fiduciary duty claims,

see 10 Del.C. § 8l06.’ Based on the facts pled, the Court construesPlaintiff’s breachof

fiduciary duty claims as accruingat somepoint in 2007. (Sec.Am. Compi.,¶ 24).’ Thus, the

apparentconflict betweenNew Jersey’ssix yearstatuteof limitations andDelaware’sthreeyear

Every action at law for trespassto real property, for any tortious
injury to real or personal property, for taking, detaining, or
convertingpersonalproperty,for replevinof goodsor chattels,for
any tortious injury to the rights of anothernot statedin sections
2A:14-2 and 2A:14-3 of this Title, or for recovery upon a
contractualclaim or liability, expressor implied, not underseal,or
upon an account other than one which concerns the trade or
merchandisebetweenmerchantandmerchant,their factors,agents
and servants,shall be commencedwithin 6 years next after the
causeof anysuchactionshallhaveaccrued.

N.J.S.A.2A:14-l.

14 In particular,the Delawarestatuteprovides:

No action to recover damagesfor trespass,no action to regain
possessionof personalchattels,no action to recoverdamagesfor
the detentionof personalchattels,no action to recovera debt not
evidencedby a record or by an instrumentunder seal, no action
basedon a detailedstatementof the mutual demandsin the nature
of debit and credit betweenparties arising out of contractualor
fiduciary relations,no actionbasedon a promise,no actionbased
on a statute,andno actionto recoverdamagescausedby an injury
unaccompaniedwith force or resulting indirectly from the act of
the defendantshall be broughtafter the expirationof 3 yearsfrom
the accruingof the causeof such action; subject,however,to the
provisionsof 8108-8110,8119and8127of this title.

10 Del.C. § 8106.

SeegenerallyFike v. Ruger,754 A.2d 254, 260 (Del. Ch. 1999) (“A causeof actionaccruesat
themomentof thewrongful act, evenif theplaintiff is ignorantof thewrong.”); Tevis v. Tevis,
79 N.J. 422, 431 (1979)(statingthat a causeof actionin tort usuallyaccrues“at the time of the
commissionof the wrong andthe sufferingof injury”). As discussedin greaterdetail below,
Plaintiff providesno compellinglegal argumentor binding legal authoritysuggestingthathis
fiduciary duty claimsaccruedat a laterdate.
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statuteof limitations would be materialin the adjudicationof Plaintiffs breachof fiduciary duty

claims inasmuchas suchclaimswould be time-barredif Delawarelaw is found to apply.’6

Before reachingthe secondprong of New Jersey’s“most significant relationship” test,

the Court notes that “[u]nder New Jersey’s choice-of-law rules, the law of the state of

incorporationgovernsinternalcorporateaffairs.” Faginv. Gilmartin, 432 F.3d276, 282 (3d Cir.

2005) (citing Brothertonv. CelotexCorp., 202 N.J. Super. 148 (Law Div. 1985));seealsoNorth

Am. SteelConnection,Inc. v. WatsonMetal ProductsCorp., 515 Fed. Appx. 176, 182 n. 14 (3d

Cir. 2013) (“Although New Jerseylaw governs NASCO’s claims generally, Delaware law

governsthe internal affairs of a Delawareentity.”). More specifically, “under the internal affairs

doctrine, anyonecontrolling a Delawarecorporationis subject to Delawarelaw on fiduciary

obligationsto the corporationandotherrelevantstakeholders.”In re TeleglobeCommc’nsCorp.,

493 F.3d 345, 386 (3d Cir. 2007) (citing In re Topps Co. S’holdersLitig., 924 A.2d 951, 960

(Del. Ch. 2007) (explaining that the law of fiduciary obligations is one of the most important

ways a stateregulatesa corporation’sinternal affairs) and Restatement(Second)of Conflict of

Laws § 306 (1971)). Xechemis a Delawarecorporation. SeeCivil Action No. 13-650,Docket

Entry No. 28, ¶ 43. Plaintiffs claims of breachof fiduciary duty andbreachof duty of loyalty

are all premisedon the notion that eachof the Defendantsowed a fiduciary duty to Xechemby

virtue of their respectiveroles within the companyand that they eachbreachedtheir respective

duties by misappropriatingXechem’smoney and by engagingin other forms of self-dealing,

resultingin financial injury to Xechem. This Court finds that suchallegations—ofdutiesowed

by Ramesh,BhuwanandAbhilashato Xechemby virtue of their rolesas directorandofficers of

the company—fallsquarelywithin the scopeof “internal affairs” as contemplatedby the internal

Plaintiffs Complaintwasfiled in January2013.
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affairs doctrine. SeegenerallyEdgarv. MITE Corp., 457 U.S. 624, 645 (1982) (“The internal

affairs doctrineis a conflict of laws principle which recognizesthat only one Stateshouldhave

the authority to regulatea corporation’sinternal affairs—matterspeculiar to the relationships

amongor betweenthe corporationand its currentofficers, directors,and shareholders—because

otherwise a corporationcould be faced with conflicting demands.”). To the extent Plaintiff

attemptsto arguethat the claims at issueare distinguishablefrom thoseallegedin the Intarome

case,17or do not otherwisefall within the internal corporateaffairs doctrinebecausethe claims

are not brought by Xechem’s shareholders,the Court finds Plaintiffs argument to be

unconvincing. Although Plaintiff correctlynotesthat this action is not broughtas a shareholders

derivativeaction, Xechem—throughPlaintiff—is suing its own former directorand officers for:

(1) allegedlyengagingin self-dealingwhile acting in their capacityas officers of the company,

and (2) for allegedlymisappropriatingthe company’smoney,also while acting in their capacity

as officers of the company. It would be difficult to conceiveof a situation that could be any

more “peculiar to the relationshipsamongor betweenthe corporationand its current officers,

directors,and shareholders”than the fact patternallegedby Plaintiff in the SecondAmended

Complaint.Edgar,457 U.S. at 645. Thus,pursuantto the internal corporateaffairs doctrine,the

Court begins its prong two analysiswith the presumptionthat Delawarelaw governsclaims

relatingto Xechem’sinternalcorporateaffairs.’8 SeeFagin, 432 F.3dat 282.

IntarorneFragrance& FlavorCorp. v. Zarkades,Civ. No. 07-873,2009WL 931036,at * 14
(D.N.J. March30, 2009).

18 “The internal affairs doctrine,however,is not without exception. As statedin § 302(2) of the
Restatement,‘[tjhe local law of the state of incorporationwill be applied to determinesuch
issues,exceptin theunusualcasewhere,with respectto theparticularissue,someotherstatehas
a more significantrelationshipto the occurrenceand the parties,in which eventthe local law of
the otherstatewill be applied.’ “IntaromeFragrance& Flavor Corp. v. Zarkades,Civ. No. 07-
873, 2009 WL 931036, at *14 (D.N.J. March 30, 2009). Thus, the Court will proceedin its
choice of law analysis to determine if New Jersey, nevertheless,has a more significant
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The second step of the most significant relationship test is to weigh the factors

enumeratedin the sectionof the Restatementthat correspondsto particularcauseof action, in

this case,§ 309 of theRestatement(Second)of Conflict of Laws (1971). Section309provides:

The local law of the state of incorporation will be applied to
determine the existence and extent of a director’s or officer’s
liability to the corporation, its creditors and shareholders,except
where, with respectto the particular issue,someother statehas a
more significant relationshipunderthe principles statedin § 6 to
the partiesand the transaction,in which eventthe local law of the
otherstatewill be applied.

Restatement(Second)of Conflict of Laws § 309 (1971). Section6 of the Restatement(Second)

of Conflict of Laws, in turn, provides:

(1) A court, subject to constitutional restrictions, will follow a
statutorydirectiveof its own stateon choiceof law.
(2) When there is no such directive, the factors relevant to the
choiceof the applicablerule of law include

(a) theneedsof the interstateand internationalsystems,
(b) the relevantpoliciesof the forum,
(c) the relevantpolicies of other interestedstatesand the
relative interestsof thosestatesin the determinationof the
particularissue,
(d) theprotectionofjustified expectations,
(e) thebasicpoliciesunderlyingtheparticularfield of law,
(f) certainty,predictabilityanduniformity of result,and
(g) easein the determinationand applicationof the law to
be applied.

Restatement(Second)of Conflict of Laws § 6 (1971). Absent a statutorydirective from the

forum state,the Court looks to the considerationsset forth in subsectiontwo of § 6. “Reducedto

their essence,the section6 principlesare: “(1) the interestsof interstatecomity; (2) the interests

relationshipto thepartiesand/ortransactionsin question. SeegenerallyRestatement(Second)of
Conflict of Laws § 302 cmt. b (1971) (“The principlesstatedin § 6 underlieall rulesof choiceof
law and are usedin evaluatingthe significanceof a relationship,with respectto the particular
issue,to the potentiallyinterestedstates,theoccurrenceandtheparties.”).
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of the parties; (3) the interestsunderlying the field of tort law; (4) the interestsof judicial

administration;and(5) the competinginterestsof the states.”CampJaycee,197 N.J. at 147.

Turningnow to the § 6 factors,the first consideration—theinterestof interstatecomity—

seeks“to further harmoniousrelationsbetweenstatesand to facilitate commercialintercourse

betweenthem.” Restatement(Second)of Conflict of Laws § 6 cmt. d. In other words, “[i]t

considers‘whether applicationof a competingstate’s law would frustratethe policies of other

interestedstates.’ “ CampJaycee,197 N.J. at 152 (citation omitted). In Delaware,“the purpose

of an award of damagesin a tort action is just and full compensation,with the focus on the

plaintiffs injury and loss.” DeAngeiis v. Harrison,628 A.2d 77, 81 (Del. 1993) (citing Jardel

Co., Inc. v, Hughes,523 A.2d 518 (Del. 1987)). In Delaware,the “public policy underlying

statutesof limitation in general [is] to compel timely pursuit of claims and to avoid the

adjudicationof staleclaims.” Stateex rel. Brady v. PettinaroEnters.,870 A.2d 513, 532 (Del.

Ch. 2005). In New Jersey, as the Third Circuit has consistently identified, the policies

underlying tort consist“primarily of compensationand deterrence.”Warriner v. Stanton, 475

F.3d 497, 501 (3d Cir. 1007) (quoting Schum v. Bailey, 578 F.2d 493, 496 (3d Cir. 1978)

(internalquotationsomitted)).The policiesunderlyingNew Jersey’sstatutesof limitations areto

“induce litigants to pursue their claims diligently so that answeringparties will have a fair

opportunity to defend” and “to sparethe courts from litigation of stale claims.” Galligan v.

Westfield CentreServ., Inc., 82 N.J. 188, 192 (1980) (citationsomitted). Thus, the Court finds

that New Jerseyand Delawarehave similar policies regardingtheir statutesof limitations and

generaltort laws, suchthat applicationof Delawarelaw would not frustratethe policy of New

Jersey.
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The secondfactor—theinterestsof theparties—is“a factorof extremeimportancein the

field of contracts,”but generally“plays little or no part in a choice-of-lawquestionin the field of

torts.” Eu v. Fit, 160 N.J. 108, 123 (1999) (citing Restatement(Second)of Conflict of Laws §

145 (1971)commentb). “That is so becausepersonswho causeunintentionalinjury ‘usually act

without giving thoughtto the law that maybe appliedto determinethe legal consequencesof this

conduct.’ “Id.

The third factor—theinterestsunderlyingthe field of tort law—largelyoverlapswith the

first factor. As discussedabove, the Court has concludedthat the public policies underlying

Delaware’sand New Jersey’stort laws and statutesof limitations are similar. For this reason,

the Court finds that the third factordoesnot serveto changethepresumptivechoiceof law under

the internalaffairsdoctrine.

The fourth factor—theinterestsof judicial administration—requiresthe court to consider

“issuessuch as practicality and easeof application.” CampJaycee,197 N.J. at 154. Here, the

applicationof New Jerseylaw would be slightly easierthanthe applicationof Delawarelaw, but

this factor, without more, is not sufficient to outweighthe internalaffairsdoctrine.

The New JerseySupremeCourt hasdescribedthe last factor—thecompetinginterestsof

the states—as“the most significant factor in the tort field.” Fit, 160 N.J. at 125. This factor

requirescourtsto consider:

whether application of a competing state’s law under the
circumstancesof the case“will advancethe policies that the law
was intendedto promote.” The “law” canbe either the decisional
or statutorylaw of a state.The focus of this inquiry shouldbe on
“what [policies] the legislature or court intended to protect by
having that law apply to wholly domestic concerns,and then,
whetherthoseconcernswill be furtheredby applying that law to
themulti-statesituation.” This is anotherway of sayingthat “[i]f a
state’scontacts[with the transaction]arenot relatedto thepolicies
underlying its law, then that statedoesnot possessan interest in
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having its law apply. Consequently, the qualitative, not the
quantitative, nature of a state’s contacts ultimately determines
whetherits law shouldapply.”

Pfizer, Inc. v. EmployersIns, of Wausau,154 N.J. 187, 198 (1998). The Court agreeswith

Defendantsthat Plaintiffs allegationsof self-dealingandmisappropriationof Xechem’smoney

are, by their very nature, inextricably intertwined with the internal affairs of Xechem. In

Plaintiffs own words, Defendants’ alleged misconduct violated the explicit directives of

Xechem’sBoard of Directors and the termsof the convertiblebond offering agreement. (Sec.

Am. Compi, ¶ 19, 22). Plaintiff doesnot allegeany substantivefacts tying Defendants’alleged

misconduct in this regard with the State of New Jersey. Plaintiff, himself, is a citizen of

Colorado.(Sec.Am. Compl., ¶ 3). The only real connectionto the Stateof New Jerseyis that

Defendantsare allegedto be domiciledin New Jerseyandthat XechememployedDefendantsin

its corporateoffices in New Jersey. (Sec.Am. Compi.,¶ 2). “The domicile, residence,placeof

incorporation, and place of businessof a defendantcorporation are relevant, although not

dispositive,considerationsin a choice-of-lawdetermination.” Fit, 160 N.J. at 133. Moreover,

“unlike more conventionaltorts, a breachof fiduciary duty by an officer or director basedon

actionscausingthe corporationto incur additionaldebt is not manifestedthrough identifiable

physicalconductor harm.As such,the corporationsustainsan injury in thestateof incorporation

and whereverit has offices.” In re InnovationFuels, Inc., No. 13-1004,2013 WL 3835827,at

*6 (Bankr. D.N.J. 2013). Absentany specific factsestablishinga significantconnectionto New

Jersey,the Court doesnot find that the weight of the fourth and/or fifth factors—whichcould

arguablysway in favor of New Jersey—aresufficient to justify departurefrom the presumption

of the internalaffairsdoctrine.
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Thus, the Court concludesthat Plaintiff’s breachof fiduciary duty andbreachof duty of

loyalty claims are governedby the law of the stateof Xechem’sincorporation—Delawarelaw.

See, e.g., North Am. Steel Connection, Inc., 515 Fed. Appx. at 182 n. 14. (3d Cir. 2013)

(“Although New Jerseylaw governsNASCO’s claims generally, Delaware law governs the

internalaffairs of a Delawareentity.”).

B. Analysis

Defendantsmove to dismiss Counts One, Three, Five, Six, Eight and Nine as time-

barred. Each of the foregoing counts allege that DefendantsRamesh,Bhuwan and Abhilasha

breachedtheir respectivefiduciary dutiesof loyalty to Xechemby engagingin self-dealingand

misappropriatingits money. As stated above, Delaware imposes a three-yearstatute of

limitations for breachof fiduciary duty claims. See 10 Del.C. § 8106; Fike v. Ruger,754 A.2d

254, 260 (Del. Ch. 1999) (“Under Delawarelaw, a three-yearstatuteof limitations appliesto

claims for breachof contractor breachof fiduciary duty.”). “A causeof action accruesat the

momentof the wrongful act, evenif theplaintiff is ignorantof the wrong.” Fike, 754 A.2d at 26-

261 (citation omitted). Plaintiffs fiduciary duty claims, first assertedin January2013, relateto

mattersoccurringin 2007. Suchclaims arethereforetime-barredunlesssomebasisexiststo toll

the runningof that statute.Id. Plaintiff”bearstheburdenof provingthat tolling is available.”Id.

Generally speaking, “the limitations period is tolled until such time that personsof

ordinary intelligenceand prudencewould havefacts sufficient to put them on inquiry which, if

pursued,would lead to the discoveryof the injury.” Fike, 754 A.2d at 261. Plaintiff makesno

specific factual allegations—or legal arguments—suggestingthat any of the Defendants

attemptedto fraudulently concealtheir allegedmisconduct. To the contrary, a commonsense
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readingof the SecondAmendedComplaintallows the Court to draw the reasonableinference

that Xechemwas awareof Ramesh’sallegedmisappropriationand self-dealing—fromwhich

Bhuwan and Abhilasha’sallegedliability flows—asof the dateon which he was removedfrom

office as CEO, PresidentandTreasurerof the Xechem—July5, 2007. (Sec.Am. Compi.,¶ 24).

SeegenerallyJqbal, 556 U.S. at 663. Plaintiff has given the Court no basison which to find

otherwise.

“The theoryof equitabletolling will stop the runningof the limitationsperiod ‘for claims

of wrongful self-dealing,evenin the absenceof actualfraudulentconcealment,wherea plaintiff

reasonablyrelieson the competenceandgood faith of a fiduciary.’ “Fike, 754 A. 2d at 261. But

even equitable tolling “will only last until they knew or had reasonto know of the facts

constitutingthe allegedwrong. Id. As discussedabove,the factsallegedin the SecondAmended

Complaint allow the Court to draw the reasonableinferencethat Xechem knew of the facts

constitutingRamesh’sallegedmisconductby the dateon which he was removedfrom office as

CEO, Presidentand Treasurerof Xechem. Plaintiff hasgiven the Court absolutelyno basison

which to find otherwise.

To be clear, Plaintiff has comeforward with no legal argumentor legal authority even

suggestingthat the statuteof limitations shouldbe tolled in this case.19 In fact, Plaintiff doesnot

To the extentanyaspectof Plaintiffs oppositionbrief shouldbe construedas suggestingthat
the statuteof limitationspertainingto his fiduciary duty claimsshouldbe tolled until thedateon
which hepurchasedall right, title andinterestin any andall assetsof Xechem—August24,
2011—theCourt seesno legalbasisfor tolling the statuteof limitations in thatmanner. To thecontrary,Plaintiff concedesthathe standsin Xechem’sshoesin bringingthis action. In other
words,thereis no questionthatplaintiff, asassigneeof Xechem’srights andinterests,seeksredressfor thedamagesallegedlysustainedby Xechem.See,e.g., Sec.Am. Compl., J49
(“Xechemhasbeeninjuredby lossof theeconomicbenefit. . . .“); 61 (“RameshdamagedXechemas a resultof his acts”); 66 (“The Companyhasbeenharmedandincurredsignificantdamagesby Ramesh’sbreachof thatduty of loyalty.”); 90; 97; 115; 122. A commonsensereadingof the SecondAmendedComplaintallowsthe Courtto drawthereasonableinference
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even raise an equitabletolling argument.2° As the Court clearly statedin its prior Opinion,

“[w]hile the Court is mindful of Plaintiff’s pro se status,it is not the Court’s responsibilityto

engage in its own legal research in order to find legal authority to support Plaintiffs

arguments—norwould it be properfor the Court to do so. Again, the Court has done its best,

underthe circumstances,to assessDefendants’legal arguments,alongwith the argumentsraised

by Plaintiff in opposition,despitePlaintiffs failure to cite to any legal authority in supportof

same.” November13, 2013 Op. at 6. The Courthasalsomadeeveryeffort to liberally construe

Plaintiffspro se submissions.That beingsaid, the Court cannotformulateand/orrule on legal

argumentsthat Plaintiff, himselthasnot made.

As such, for the reasonsset forth above, the Court finds that Plaintiffs breachof

fiduciary duty and breachof fiduciary duty of loyalty claims are time-barred. Defendants’

motion to dismissCountsOne,Three,Five, Six, Eight andNine is granted. CountsOne,Three,

Five, Six, Eight and Nine of Plaintiffs SecondAmendedComplaintare herebydismissedwith

prejudice.2’

thatXechemwasawareof Ramesh’sallegedmisappropriationandself-dealing-—-fromwhichBhuwanandAbhilasha’sallegedliability flows—asof the dateon which hewasremovedfromoffice asCEO, PresidentandTreasurerof theXechem—July5, 2007. (Sec.Am. Compl.,¶ 24).SeegenerallyIqbal, 556 U.S. at 663-664(“Determiningwhethera complaintstatesa plausible
claim is context-specific,requiringthe reviewingcourt to drawon its experienceandcommon
sense.”). Plaintiff hasgiven theCourt no reasonablebasison which to find otherwise.
20 To the contrary,it is Plaintiffs positionthatNew Jersey’ssix-yearstatuteof limitations shouldapply to Plaintiffs breachof fiduciary duty claims.

21 Evenassuming,arguendo,that New Jerseylaw wereto applyto Plaintiffs breachof fiduciaryduty claims,suchclaimswould still bedismissedwith prejudiceinasmuchasNew Jerseycourtshaveconsistentlyheld, as a matterof public policy, that tort claimscannotbe assignedbeforejudgment. SeeIntegratedSolutions,Inc. v. Serv. SupportSpecialties,Inc., 124 F.3d487, 490 (3dCir. 1997) (citing Village ofRidgewoodv. ShellOil Co., 289 N.J. Super. 181, 673 A.2d 300,307—08(1996));Costanzov. Costanzo,248 N.J. Super.116, 121 (Law Div.1991) (“[Tin New
Jersey,as a matterof public policy, a tort claim cannotbe assigned.”);see,e.g., In re O’Dowd,233 F.3d 197, 201 (3d Cir. 2000)(“A truepurchaseof the omittedclaimswould havebeenvoid
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CONCLUSION

For the reasonsset forth above, Defendants’ motion to dismiss Plaintiff’s Second

AmendedComplaint is granted. Plaintiff’s SecondAmendedComplaint is dismissed,in its

entirety,with prejudice. This caseis herebyclosed.

An appropriateOrderaccompaniesthis Opinion.

s/JoseL. Linares
JoseL. Linares

Date: April 7, 2014 United StatesDistrict Judge

undertheNew Jerseycommonlaw prohibition againstassigningprejudgmenttort claims.”).
Plaintiff doesnot disputethat a prejudgmenttort claim cannotbeassignedunderNew Jersey
law; rather,Plaintiff maintainsthat a breachof fiduciary duty claim “is not necessarilya tort
claim.” (P1. Opp’n Br. at 6). Plaintiff citesto absolutelyno legal authorityin supportof this
position. In anyevent,the AppellateDivision hasspecificallyrecognizedclaimsfor breachof
theduty of loyalty andbreachof fiduciary duty, in the corporatecontext,astorts. SeeWolfson v.
Bonello, 270 N.J. Super.274, 291 n. 12 (App. Div. 1994) (“The allegedtorts committedby
Bonello includedbreachof theduty of loyalty, breachof fiduciary duty, wasteof corporate
assets,misappropriationof corporateopportunityandconversion.”);In re InnovationFuels,Inc.,
2013 WL 3835827,at *6 (recognizingthatbreachof fiduciary duty in corporatecontextis a
tort); seegenerallyIn re EstateofLash, 169 N.J. 20, 27 (2001)(“Breachof fiduciary duty is a
tort.”). Plaintiff doesnot disputethatheassertshis claimsofbreachof duty of loyalty and
breachof fiduciary duty on behalfof—or asassigneeof rightsbelongingto—Xechem. In light
of the foregoing,Plaintiff hasfailed to statea claim ofbreachof dutyof loyalty and/orbreachof
fiduciary duty that is plausibleon its face. See,e.g., Conopco,Inc. v. McCreadie,826 F. Supp.
855, 867 (D.N.J. 1993) (“It is clearthatunderNew Jerseylaw, chosesin actionarisingout of tort
arenot assignableprior to judgment.BecauseConopcoassertsits claimsof professional
negligenceandmalpracticeonly asan assignee,thosetort claimsmustfail asa matterof law.”).
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