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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

STEVEN R. GOMES, JR. on behalf of himself
and all others similarlgituated

Civil No.: 13-0929(KSH) (CLW)
Plaintiff,

EXTRA SPACE STORAGE, INC. and EXTRA
SPACESTORAGE MANAGEMENT, INC., and Opinion
JOHN DOE COMPANIES 50.

Defendants

Katharine S. Hayden, U.S.D.J.

l. Introduction

Steven R. Gomes, Jr. (“Gomes”) has filed a class action complaibehalf ofhimself
and all others similarly situatedagstdefendants, self-storage facilitywhere he rentedsiorage
unit, and its parent and subsidiaries. (D.E. 1Heg)alleges thahe tems ofthe rental agreement
(“Agreement”)thathe entered into witdefendants, andNotice of Lien and Foreclosure (“Lien
Notice”), which he received fronthem violated various statutes. He also clattmet defendants
neglected to follow the prescribed procedure before selling his propettysfaonpayment of
rent Defendants removed this action from state camder the Class Action Fairness Act

(“CAFA”), 28 U.S.C. § 1332(dh,(D.E. 1, “Notice of Removal.”), and notring a motionto

! Defendants invoke CAFA because the amount in controversy exceeds $5,000,00€ra is minimal diversity
between a member of Gomes’s proposed class and defen8ae28 U.S.C. § 1332(d).
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dismiss several dbomess claims inhisamended complaint. (D.E. 40.) As set forth below, the

motion will be granted in part and denied in part.

[l. Background

A. Factual Background

The following facts and procedural histoaye takenfrom the amended complaint and
attached exhibits. The Court draws all reasonable inferences from the fatsrioff Gomes
See Phillips v. Cnty. of Allegher15 F3d 224, 231 (3d Cir. 2008) (citation and internal quotation
marks omitted).

On September 15, 2011, Gomes enteréd time Agreementvith defendant&xtra Space

Inc. and Extra Space Management, frfor the lease of aelf-storageunit in Hackensack, New
Jersey. (Am. Compl., § 12.) Defendantdrafted the Ageement, whickprovided that Gomes
would pay $8M00rentand $5.60 in sales tax on thédf each month. Id. 17 11, 14D.E. 341
“Rental Agreement” at.] The Agreement imposed penalties fate paymentswhich includel:
a $1000charge if the renwasfive days latean additional $1®0fee if the rentvas15 days late;
and if the rentvasnot paid within 30 days,na$85.00‘pre-foreclosure fee.” (Rental Agreement
at 2) The Ayreementfurther required Gomesto pay all expensedefendantsincurred in
attempting to collect any unpaid rentd.(at 3)

In the event of Gomes’non-paymentjefendants could sdiis “stored personal property

at public or private sale” “in a commercially reasonable manner after diving reasonable
notice” (Id. at 2) Gomess involuntary or voluntary bankruptcy wiabbe considered a default
event (Id.) TheAgreementlsocontained a contractual statute of limitagorestrictinglawsuits

and counterclaimby Gomes tdone (1) year after the accrual of the cause of action or one (1)

2 Gomes also name®hn Doe Companies30 as defendants, whidtte defines agunidentified subsidiaries,
affiliatesor other related entities that may have been involved in the condxE: 34, “Am. Compl.” 17.)
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year after the claim arises, whichever is stpnvhether known or unknown when the claim
arises.” [d. at 3.)

In addition tothe Agreement Gomes andefendantslsoexecuted an insurance contract
attached as an addendum to the leadd. 1(22.) This provided that thirdparty insurance
company would offer insuranéer a $900monthly premium. D.E. 342, “Insurance Agreement”
at 1) The terms require@omesto submitthe premium talefendants, whaould thenforward
it to the insurance company bis behalf. (d.) The insurance coverage contidumonthto-
month as lon@asGomes remitted the premium defendantsa missed premium would result in
cancellation of the insurance policy without notickl.)(

Gomes used the unit to store his personal propedyalleges that enely paidrent and
the insurance premiufior the months of September through November 2011. (Am. Corfipl.,
26, 27) He did notpay therent and insurance premium in December 2011 and January @812
1 28.) As a result, defendants sdnin aLien Noticedated January9, 2012, whichndicatedthat
if he failed to pay the balance da&$299.20within 15 daysof January 19, 201%is personal
property “will be advertised for sale and sold at public aucti¢id." 29; D.E. 343, “Lien Notice”
at 1) The Lien Notice listed the auctiondateas February 162012;27 days after defendants
mailed it. (Lien Notice at ).

According to Gomes, howevethe $299.20demandovercharged him by $18.00Am.
Compl.,T 33) Gomes asserthat under the Agreemehe owed defendan®281.20 consisting
of $171.20 forthe missed rentahnd taxpayments of $85.666om Decembei2011and January
2012;%$25 in late ées for December, which include 1B&0.00fee for beindgfive days late with

rentand the$15.00fee for being 15 days lgtand$85.00as a“pre-foreclosure feg¢ (Id.) The



$18.00 overchargeame aboytaccording tdGomes because ahe $900insurance premiusfor
December and Januamyhichhe claimshe was not obligated to payld(f 34.)

After receiving thelLien Notice, Gomesllegesthat he spoke with a womanmith the
surnamé'Montero," who wasdefendants’ Assistant Manager at the Hackensack locatidn{ (
40.) She told him that defendants would not hold the auction until March 15, 2012, and that up
until then he could redeem and recover his propé€lty 140, 41) Gomes'’s girlfriend Stephanie
Cave went taedeemandrecover the property in early March 2022dwas toldthatdefendants
had already sold higropertyata public auction on February 16, 201H. {| 42.) Upon learning
about the sale, Gomes contacted a man named “Jason,” who was defaedérial nanager.
(Id. 1 43) GomesclaimsJason admitted thaefendants helthe auction in errgibecause “Ms.
Montero had provided wrong information.td({ 43.)

At somepoint after speaking to Jason, Gonadlegesthat hediscoveredhat defendants
advertised the auctian The Bergen Record on February 6 and February 13, 204.2] 44.) He
says theadvertisement listed the auction date as February 16, 20d.2. Gomescontendshat
defendants received approximately $443r86 thesale and after deducting the aomt owed in
rent, late fees, and costs, they remitted the remaining $155.04 to him by cliedlq 48 49)
Gomes estimates the valuehi$ property to be $8,747.00ld( 47)

B. The Complaint

Gomes filed an amendgefive-countcomplaint on October 1, 2014. (Am. Compl.) In it
hedividesthe representativelassinto five subclasses.ld.  52.) Subclass #1he “Overcharge
Subclass, consists of those whom defendaatkegedlyovercharged in unpaid rental fees by
including insurance premiwsnn the balance due (Id.) Gomes defines Subclag? as the

“Unconscionable Late Fee Subclass,” which is comprised of members who wargettia late



fee of $25 or more and/or a ‘pfereclosure’ fee of $85 or more in any one month rental périod.
(Id.) Subclass #3abeledthe “Premature Sale Date Subclass,” is made up of mentetsom
defendants sentlaen Notice, “in connection with unpaid rental fees at a New Jersey docttat
listed an ‘Auction Datethat was less than the minimum time period required by the” New Jersey
Seli-Service Storage Facility Act NJISSFA”). (d.) Gomesidentifies Subclass #4 athe
“Premature Sale of Property Subclass,” which includes those “whose propestywold by
Defendants at a public auction” before the minimum time period required b)I&8FA. (d.)
Last, Subclass #5, or what this Court will call tiNon-Deposit Subclass® consists of members
“whose property was sold Hyefendants at public auction and for whd»efendants, after
satisfying their lien, failed to deposit the balance of the auction proceedsintesestbearing
account and give notice of the amount and where depositedaasiatedy theNJSSFA (1d.)
1. Countl

In count 1, Gomeallegesthat theAgreementsiolated the New Jersey Truth-Consumer,
Contract Warranty and Notice ActNJTCCA”) because it contains a number of “provision[s] that
violate[] the consumers’ rights or business’s responsibilities wiearly established New Jeyse
or federal law.” Id. 1 68.) The cledy established lawke citesnclude theNJSSFA, theUnited
States Bankruptcy CodineNew Jersey Consumer Fraud AQNJCFA”), and theNJTCCA itsellf.
(Sedd. 1116(a), 72, 73.)

Gomescontends that thagreementonflicts with the NJSSFA by providing for a public
or private sale of propertwhereagshe NJSSFA permitsnly a public sale (Id. § 69(a).) Further,
he takes issue witla clause thastates thatdefendantsmay sell a tenant's property in a

“‘commercially reasonable manner” because it does not describe thg@eaaturdor doing so

3 Gomes named Subclass #5 the “Premature Sale of Property Subclass,iswinichame label he used for Subclass
#4. To avoid confusion, the Court has adopted its own title for Subclass #5.
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asdictatedby the NJSSFA. (Id. § 69(b).) Gomes alsa@ontends that the ongar contractual
statute of limitations “impermissibly shorten[s] the statute of limitations for actindsruhe
[NJ]SSFA.” (d. 1 69(e).)

Gomes raises one allegatiaiatingto the Bankruptcy Code, contending thatd&fining
a tenant’sbankruptcy filingas a default event, the Agreemetlates Sectior865(e) of the
Bankruptcy Code because it would terminate or modify a lease aftenkruptcy case is
commenced (Id. { 69(c).)

As for Gomes NJCFAallegations he claims that thAgreement'saggregatéate feesof
$110.00per month arexcessive and constitutée unconscionable commercial practicéd. {
69(d).) Consistent with his claims under thNJSSFA Gomesalso characterizes the ongar
contractual statute of limitatioress an unconscionable commercial practtbes timeunder the
NJCFA. (d. 11 69(e), 72

Turning tohis claims foundedolelyon the NJTCCAGomesagaincitesthe contractual
statute of limitations as impermissibly shortening the Asitksyearlimitation. (Id. 7 69(e), 71,
73.) In addition, he contends thaecause thégreementdoes notinform consumers which
provisionsare inoperable in New Jersey, it violates the NJTCQA 1 74, 75.)

2. Count?2

In count 2, Gomes alleges that thien Notice contravenesthe NJTCCA, becausdts
provisionsviolate clearly establishetegal rights which in this counarefound inthe NJSSFA
andNJCFA. Under the NJSSFA dxclaims that theien Notice denies a tenant the right to redeem
his or hermproperty prior to saland also provides for an auction date before the minipemod
of time allowed by the Act (Id. 11 8(c), (d), (e).) In addition,Gomes claims the Lien Notice's

late fees are excessive atmhstitute arunconscionable commercial practice under the NJCFA



andhecontendghatthe Lien Noticealso violated the NJCFA by misrepresenting balancelue
through its inclusion of th#hird-party insurance premiumgld. §180(a) (b).)

3. Count 3 and Count 4

Counts3 and4 allege claimsolelyunder the NJCFA byepeatinghe sameontentions
raised in courstl and2, specificallythatdefendants violated the NJCH¥ including the thire
party insurance premiums in the balance duebgntharginga “preforeclosure fee” anthte fees
thatare excessive and unconscionable commercial practices[{ 86, 93

4. Counts

Count Sechoesount 2s claim that the Lien Notice violates the NJSSFA byspetifically
describingts noticeandwait procedure for selling a tenant’s personal property, but in this count
Gomes claims defendants violated the NJSSFA by not adhering to that procedweesblifuy
his personal property.Id. 11 98, 99.)

C. Defendants’ Motion to Dismiss

On November 5, 2014, defendants filed a motion to disalisd Gomess claimsunder
counts 1 and,4and some ahe claimsn count 2 They do not move to dismiss Gomes's claim in
count 2 that alleges that defendants violated the NJCFA and the NJTCCA by inchedthgd
party party insurance premiunts the Lien Notice’s statement of the balance,car do they
move to dismiss counts 3 or@ating to the timing of the sale of his property

. Discussion

A. Standard of Review

In order for a complaint to survive dismissal under Fed. R. Civ. P. 12(b)(6)sit pat
forth sufficient facts to show “that the claim is facially plausibl&dwler v. UPMC Shadyside
578 F.3d 203, 210 (3d Cir. 2009). "[W]hen tpmintiff pleadsfactual contentthat allows the
court to draw the reasonable inference that the defendaabls for the misconduct alleged
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claim will survive a motion to dismissAshcroft v.Igbal, 556 U.S.662, 678 (2009)but a
complaintcontaining only “conclusorgr ‘bare bones’ allegations will” not-owler, 578 F.3d at
210.

In reviewing a motion to dismiss, the court “must accept all of the complaint'piealied
facts as true, but may disregard legal conclusiofd.’at 21011. 'TA] complaint must do more
than allege the plaintiff's entitlement to relief. A complaint has to ‘show’ suchtilemment with
its facts." Id. at 211. The facts need not shoa probability of relief, but need only show a
plausibility of relief. Igbal, 556 U.S. at 678.

B. Count4 - NJCFEA Claims

The NJCFAprohibits “[tlhe act, use or employment of any unconscionable commercial
practice, deceptigriraud, false pretense, false promise, misrepresentation . . . in connection with
the sale or advertisement of any merchandisealrestaté.* N.J.S.A 56:8. It is designed to
provide a remedyor “[a]ny person who suffers any ascertainable loss” fromudawful act.
N.J.S.A. 56:819. To meet that remedial purpose, the NJCFA is to be liberally consthugedv.

First Union Nat'l Bank 199 N.J. 251, 257 (2009).

The“capacity to mislead . . . is the prime ingredient of all types of consunuet.’fraurf
Lawnmower Repair, Inc. v. Bergen Record Coi89 N.J. 392, 414 (1995) (citation and internal
guotation marks omittgd To state a cause of actionplaintiff must show: “1) unlawful conduct
by defendant; 2) an ascertainable loss by plaintiff, and 3) a causal relationsh@erbehe
unlawful corduct and the ascertainable I3s8osland v. Warnock Dodge, In@¢97 N.J. 543, 557

(2009). Furthermore, an NJCFé&laim must satisfy the heightened pleading standards of Fed. R.

4Included within the term sale is “any sale, rental or distribution.” MJ55:81(e).
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Civ. P. 9(b) for asserting a cause of action founded on fr&eefrederico v. Home Deppb07
F.3d 188, 200 (3d Cir. 2007).

Gomes alleges thdefendants committed an unlawful act by charging late fees and-a “pre
foreclosure fee” that are excessive and unconscionable commercial pradire@paragraphs in
count 4.

92. The $10.00 and $15.00 late fees and/or $85-fpreclosure fee” that

Defendants charge Plaintiff were excessive and imposed by Defendants as a penalty

rather tharareasonable estimate of damages resulting from late payment.

93. By imposing the $10.00 and $15.00 late fees and/or $85f0peelosure

fee”, (sic) Defendants engaden unconscionable commercial practices within the

meaning of that term in N.J.S.A. 56:8-2.

(Am. Compl., 11 92, 93.)

There are néactual underpinnings fdhe clainsthat the fees violate the NJCF&omes
offers nomeandor the Court to assess whether defendants’ late fees ofdimaosure fees” are
excessivehe simply concludes as mucin Greenv. Morgan Properties215 N.J. 431, 4556
(2013),the plaintiffs providech measuring sticlalleging thathe attorney's feethattheir lease
agreementequired them to pain the event of an evictioborelittle relationship to the work
involved andhat becaus¢he workwas completedly the defendantsh-house counsel, a salaried
employee they did notreflect the actual costsld. Gomeshas not indicatedhe amount
customarily charged adate fee or “preforeclosure fee” ira selfstorage rental agreementNew
Jersg, or shown,insofar as the fees represent liquidated damagist the fees are

disproportionate to thdefendantsactualcostswhen a tenant fails to pay re@y not “inject[ing]

precision or some measure of substantiation into [his] fraud allegaBomess NJCFA claim in

5In New Jersey, ke fees are considered liquidated damages provisi8adMetLife Capital Fin. Corp. v. Wash. Ave.
Assocs. L.R.159 N.J. 484, 495 (1999). Liquidated damages clauses are intended to refisohabile estimate of
damages from a breach of contract whetmnaaamages are difficult to forecasESFB 2001CP-4 Princeton Park
Corporate Ctr. vSB Rental |, LLC410 N.J. Super. 114, 121 (App. Div. 2009).
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count 4 falls markedly shodf the heightened pleading requirengeat Fed. R. Civ. P. 9(b)
Fredericq 507 F.3d at 20Gee als&lack v. Suburban Propane Partners, |.No. 162548, 2010
WL 5392845, at *63 (D.N.J. Dec. 22, 2010) (Linares, J.) (dismissing plaintiff's NJCFA claim
when they merely asserted that fees were unfair and unreasonable)

Defendand also arguethat Gomedails to state a plausible claim for relief count 4
becauseby paying the amounts as fully disclosed in the Agreemeatlid not suffer an
ascertainable loss. The fact that the fees were disclosed in the Agreement dotsnadtcally
prevent a NJCFA claimSee Ciser v. Nestle Waters N. Am.,,IiNo. 2:1205031, 2013 WL
5774121, at *4 (D.N.J. Oct. 24, 2013) (Martini, J.) (examining sinfées in like transaction to
determine if it was excessive, even though it was fully disclosed in titeac); Martina v. LA
Fitness Int’l, LLG No. 122063 2012 WL 3822093, at *3 (D.N.J. Sept. 4, 2012) (Walls, J.)
(finding that a fee constituted an unconscionable commercial practice under th& Waeully
disclosed in the contracBut this does not cure the failui@ plead factsn this count- absent a
showing that the fees are excessive, payment is not plausibly an ascerlassble

Forthe foregoing reasonsount 4 is dismissed.

C. NJTCCA Claims

The NJTCQ@ provides that:
No seller, lessor, creditor, lender or bailee shall in the course of his business offer
to any consumer or prospective consumer or enter into any written consumer
contract or give or display any written consumer warranty, notisggarafter the
effective date of this act which includes any provision that violates cegrly
established legal rightf a consumer . . . established by StatEederal law . . . .

N.J.S.A. 56:1215 (emphasis added). The NJTE'€ purpose "is to prevent deceptive practices

in consumer contracts by prohibiting the use of illegal terms or warramwemsumer contracts.”

Kent Motor Cars, Inc. v. Reynolds & Reynolds,,@07 N.J. 428, 457 (2011)[A] contract or
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notice cannot simply state in a general, nonparticularized fashion that some aivis®ops of
the contract or notice may be void, inapplicable, or unenforceable in some”st&ieslton v.
Restaurant.com, Inc214 N.J. 419, 42428 (2013). “[E]ven though these provisions are legally
invalid or unenforceable, their very inclusion in a contract, warranty, notice or sigive® a
consumer into thinking that they are enforceable and for this reason the conseméaitsftto
enforce his rights.” Statement, BMlo. A1660, 1981 N.J. Laws, c. 454, Assemb. No. 1660 (N.J.
1983). A violation of clearly established legal right will also form the basis of an KA €laim
when the “alleged wrongdoing [falls] squarely within prohibited conduct under atdézleral
law.” McGarvey v. Penske Auto Grp., Ind86 F. App’x 276, 281 (3d Cir. 2012 he statute
provides that any person found to violate it shall pay the consumer a civil pendltgast&100,
actual damages, tmoth, and reasonable attornefgées and cost Shelton 214 N.J. at 428.
1. Standing

Defendants first seek dismissal of cauhtand 2, asserting that Gomes lacks Article 11l
standing because he failed to show that he sufferedjay-in-fact under the NJTCCAThe
"injury-in-fact elements often the most determinativef a plaintiff's standingToll Bros., Inc. v.
Twp. of Reddingtarb™ F.3d 131, 138 (3d Cir. 2009), atrday exist solely by virtue of statutes
creating legal rights, the iagion of which creates standingNarth v. Seldem22 U.S. 490, 500
(1975). In such a case, a court lookghe statutesunder which the plaintiff claims harm to
determine if he or she has standir@eel].T. ex rel. A.T. v. Dumont Public ScHs33 F. App'x 44,
48 (3d Cir. 2013).

Defendants argumats thatcounts1 and 2 fail because Gomes lacks standiage
unpersuasive As will be discussed more fully below, Gomes pleads plausible claims for relief

under the NJTCCA bgtating claimghat defendants violated his clearly establishedllaghts
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created by the NJTCCAJSSFA Bankruptcy Code, Federal Rules of Civil Procedure, and New
Jersey Court Rules, and as a result, he alleges an injiagt

2. Count 1—-The Rental Agreement

In count 1, defendants seek dismissal of twGomess claimsalleging thathe Agreement
violates his clearly established legal rights undbe NJSSFAand three of Gomes’s claims
foundedsolelyon theNJTCCA. The NJSSFA “concerns the consequences of [a tenant’s] failure
to pay rent” in a sel§ervice storage fady. Varasteh v. Storage U.S,ANo. L-349106, 2009
WL 2045251, at *2 (N.J. Sup. Ct. App. Div. July 16, 2009%ets out noticeandwait procedure
with which a seltstorage facility must comply with before selling a tenant’s property for the non-
payment of rentseeN.J.S.A. 2A:44191(a){e), andmandates the sale of that property must be
public. N.J.S.A. 2A:44-191(g)

Gomes firstclaims thathe Agreementcontravenes the NJSSFA becausgravides that
“Owner may enforce Owner’ksien by selling Occupant’s stored personal property at public or
private sale, in accordance with theysions of the applicable I&wwhen the NJSSFA only
allows a publicsale (Rental Agreemenrdt 2.) In another provision, written capital lettersthe
Agreement sets fortthat the facility*MAY SELL OCCUPANT'S PERSONAL PROPERTY IN
A COMMERCIALLY REASONABLE MANNER AFTER GIVING TENANTREASONABLE
NOTICE” and that the sale will be conducted “in accordance with the applicable Games
claims hisis "contrary to the [NJ]SBA which requires that a sale may only be made in accordance

with strict time requirements® (Am. Compl., 1 69(b); Rental Agreement at 2.)

8 Defendants arguehat their failure to specifically describe the NJSSFA'’s notice proceslame orission and, thus,

not actionable under the NJT&C While an omission may not be actionable under the NJTCCA, the offering of the
contractwith the omissiorconstitutesan affirmative act for whichdefendantsould be liable SeeJefferson Loan

Co., Inc.v. Session397 N.J. Super. 520, 541 (App. Div. 2008).
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Gomes asserts a plausible claim for relief regarding these two clauses.ekiethathe
clauses are inconsistent with the NJSSFA'’s prescriptions and constituteor®laf his clearly
established legal rights under the statute. He therefore states a claim thatldhess violate
state law and, as a result, the NJTCCA as.well

The tireeclauses Gomes challengasderthe NJTCCAdo not specify whether or not they
are applicable in New Jerseyhd first specifies that “in the event the Occupant fails to pay the
monthly rental charge, Owner shall have the right to restrict or denyp@atisl access pursuant
to the provisions of applicable law.” (Rental Agreement at 1.) The second provigdesptas
required by law, or otherwise provided for in the Agreement, written noticesmamdis may be
personally served by electronic mail.id(at 3.) The last indicates that defendants’-stdfage
facility “is operated in accordance with the state and local laws governingt@efe facilities,
which are incorporated by reference hereind. &t 1.) Defendants argue th&omes failsa state
a claim becausthe termsevince an intent to comply with New Jersey lamdcontainsavings
clauseghat operate to conform the AgreemenNtSSFA and NJTCCA

The Court disagrees with defendants’ argument regarding the saviangeslaThey do
not “use the magic words of N.J.S.A. 56:1@.” MartinezSantiago v. Public Storag88 F. Supp.
3d 500, 511 (D.N.J. 2014) (Simandle, J.). The provisions imply that they may be invalid in New
Jersey by stating they operate only to the extent of the applieabldut “[i]f N.J.S.A. 56:1216
means anything, it must mean that” the Agreement needs to contain a deckiedéneent, as
opposed to a conditional one, indicating which provisions are invalid in New Jéviatinez-
Santiage 38 F. Supp. 3d at 511. Gomes therefore states a plausible claim for relief under the

NJTCCA because he alleges that these three clauses are unenforceable in New Jénegydand
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not contain N.J.S.A. 56:126’s “magic words.” As such, defendants’ motion to dismiss these
three claims is denied.

Defendantsext attackGomess NJTCCA challenge to language that states “in the event
Occupant files a voluntary petition in Bankruptcy or suffers a petition in invoijubgakruptcy .
.. Occupant shall be deemed in default.” (Rental Agreement at 2.) Gomes assprts/ihion
contradicts 11 U.S.C. § 365(e), whigtovides thatan “unexpired lease of the debtor may not be
terminated or modified, and any right or obligation under such contract or lease may not be
terminated or modified after the commencement of the case solely becawsgs@mpin such
contract or leases conditioned on . . . the commencement of a case under this (@lenies,
having stated that a term in the Agreement violates the Bankruptcy Codg,astdéem that it
violates federal law, and as such, has stated a plausible claim for relieftoedddTCCA.
Therefore, defendants’ motion to dismiss this claim is denied.

Gomes also allegabatthe oneyear contractuastatute oflimitations in the Agreement
violates the NJTCE& because it iSan impermissible attempt to have Plaintiff waive riglotbting
an action within the six year statute omitations” and also constitutes an unconscionable
commercial practice under the NJCB4 limiting his ability to bring counterclaims after the
contractuabneyearperiodhas elapsed(Am. Comp., 11 72 3.) As earlier indicatedhie specific
language of the clause at issue provides that:

Occupant agrees that no suit or cause of action or other proceeding shall be brought

against Owner more than one (1) year after the accrual of the cause of aatien or

(1) year after the claim arises, whesteris shorter, whether known or unknown

when the claim arises . . . .
(Rental Agreement at 3.)

Gomes relies odudge Simandle’s recent omn in Martinez-Santiagdolding that the

plaintiff statel a plausibleNJTCCA claim by asserting thah oneyear contractuastatute of
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limitations violatecher clearly established legal right to raise defenses under the FederalfRules o
Civil Procedure and New Jersey Court Rules. 38 F. Supp.=Daflhe provision inMartinez-
Santiagonot only limited the plaintiff's ability to initiate a lawsuit and bring counterclaibug
also restricted her right to raise affirmative deferefeey as well; meaning that after a year had
expired the plaintiftould be sued anglould be unable to raise any defenskk. Judge Simandle
recognizedhat“[tjhe Federal Rules of Civil Procedure and the New Jersey Court Rules clearly
establish legal rights and responsibilities of litigants and dictate the ttmingerpose or waive
defenses; which extend and continue to operate 12 months after a claim actluése therefore
held that the plaintiff “state[d] a claim that this limitation on raising defeisseverbroad and
would violate a clearly established legal righta consmer in the litigation process” because the
provision “appear[ed] to block the right to raise defenses beyond 12 moidhat’510-11.

Gomesasserts thatudge Simandle’s reasoning should extend to the Agreementi@ane
limitation to bring counterclaims in response to a suit by defendants. The Court d8pdethe
Federal Rules and New Jersey Court Reldsforththe procedue for advancing a counterclaim
SeeFed. R. Civ. P. 13; N.J. Ct. Rule 425 Gomes claims that the Agreement’s contractual statute
of limitations infringes these clearly established legal rights because it hisitgility to raise
counterclaims beyond one year, which is a plausible claim that the limitation visiatesand
federal law.As such, halsostates a plausible claim for relief under the NJTCCA, and defendants'
motion to dismiss this claim is denied.

Finally, Gomesasserts that th&greement contravened the NJTEBy providing forlate
fees andh“pre-foreclosurdee” that are excessive violation of the NJCFAFor the same reasons
discussed in connection with count 4, the failure to assert factual underpinnings &ss#rison

requires dismissal under the “plaufity” standard that applies.
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3. Count 2 —The Lien Notice

Defendantsnove to dismiss three of Gome®NJTCCA claimsin Count 2 Two claims
assert that Lien Notice violated the NJSSFA and one the NJCFA.

Gomesdfirst allegesthat the Lien Notice violates the NJSStAere itprovidesin capital
lettersthatif a tenanfails to pay the balance due within the specified 15 dayd, OWNER’S
LIEN WILL BE IMPOSED AND THE PROPERTY YOU STORED WITH US WILL BE
ADVERTISED FOR SALE AND SOLD AT PUBLIC AUCTION TO SATISFYOUR LIEN.”

(Lien Noticeat 1.) According to Goss, this conflicts with the NJ&8's provisionthat states
that“[b]efore a sale of personal property the occupant may pay the amount necess#isfyt the
lien.” N.J.S.A. 2A:44-191(g).

Gomes states a plausible claim for relief under the NJTCR# NJSSFA grants the self
storage facility an owner's lien on a tenant's property stored at theyféioditay it is brought
there for rent, labor, or other reasonable charges due as specified in the rentaleagrieem
relation to the personal propgrand for expenses necessary for its preservation, or expenses
reasonably incurred in its sdleN.J.S.A. 2A:44189. A selfstorage facility may enforce that lien
for any claim that is 30 days late by sending a notice to the tenanht¢hatesa demad for
payment not less than 14 days aftex notice is deliveredndmaythen advertise the sale of the
property.SeeN.J.S.A. 2A:44191(c),(e). Until theproperty'sale, the tenant has a right to redeem
and recover his or her propert\N.J.S.A. 2A44-101(j). Gomescontendghat the Lien Notice
conflicts with the NJSSFA by divesting a tenant’s right to redeem his prowertyafter 15 days
He therefore states @lausibleclaim that the Lien Notice contravenes state law and also the

NJTCCA Defendants’ motion to dismiss this claim is denied.
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Gomesalsochallenges the Lien Notice for its failure to kise specific property he stored
in the unit The NJSSFA requires a sstbrage facility, when giving notice of its intent to sell a
tenart's personalproperty, to "include . . . [a] brief general description of the personal property
subject to the lien." N.J.S.A. 2A:4®01(c)(2). That description must allow the tenant to
reasonably identify the propertid. However, "any container including, but not limited to a trunk,
valise, or box that is locked, fastened, sealed, or tied in a manner whichidetexdiate access
to its contents may be described without listing its contemds.'Defendantargue that storage
unit falls withinthe definition of a locked container under the NJSSFA, thredefore, there was
no need for them to describe Gomes's personal property.

Gomesagainstates a plausible claim for relief. The NJSSFA provides that the notice must
contain a description of the tenant’s personal propertyGamdescontends that this description
must be as to each item @érsonalpropertywithin the storage unit, whictie Lien Notice does
not contain Thus, he alleges that theen Notice violates his clearly established legal rights under
state lanand, accordinglystatesa plausibleclaim for reliefunder the NJTCCAThe defendants’
motion to dismiss thisauseof adion is denied

Gomessthird contentiorthat defendants move to dismmsgrorshis allegationsn counts
1 and 4 byasserting that the late fees and “foeeclosure feefn the Lien Noticeare excessive
and unconscionable commercial practices under the NJCFA. For the same reasossddiscus
regarding his allegations in counts 1 andefendantsimotion to dismiss this claim is granted

D. Constitutionality of the NJTCCA

Defendantsargue thatthe NJTCCA is unconstitutionally vaguébecausea “clearly
established legal right,” the statute’s critical term, is ambigamasalso because it contains no

mens rea “A fundamental principle in our legal system is that laws which regulate persons o
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ertities must give fair notice of conduct that is forbidden or requirédC.C. v. Fox Television
Stations, InG.132 S. Ct. 2307, 2317 (2012). A statute is vague if ordinary peoptespacilate
as to its meaning3dorden v. Sch. Dist. of E. Brunswjid3F.3d 153, 167 (3d Cir. 2008), but
compared to criminal statutes, civil statutes require “lesser degrees ofcsyecif. toovercome

a vagueness challengjeSan Filippo v. Bongiovannb61 F.2d 1125, 1135 (3d Cir. 1992). The
party challenging th statute for vagueness “must show that it is vague as applied toldim.”

The NJTCCA'’s pertinent language makes it unlawful for a contract or notice t@rcont
any “provision that violates anglearly established legal righdf a consumer . . . established by
State orFederal law.” N.J.S.A. 56:125 (emphasis added).While the NJTC@& may not
expresslydefine “clearly established legal rightst sufficiently informs the public that those
rights are provided for by other statutasy commonlaw. In McGarvey the Third Circuit
addressed whether thbagnusonMoss Warranty Act (“MMWA”)createda “clearly established
legal right” which if violated, would als@onstitutea violation ofthe NJTCCA 486 F. Appx at
280. The plaintiffs inMcGarveyalleged that the defendant violated their “clearly established legal
rights” under the MMWAby offeringa warranty foanantitheft protection system f@automobile
windshield dassthattied a warranty benefit to the purchase of a replacement vehecfeadicular
dealership Id. at 278. They alleged thatdbntravened the statute’s prohibition on “warranties
that are conditioned on the consumer’s use of a specific article or seridcat’278.

The Third Circuitturned to extrinsic aids and Welersey case law for exampteshelpin
determining whether the MMWA set forth a “clearly established legal.tigd. at 280. It first
examinedhe NJTCCA'’s Asembly Statement which contaireashtract provisions the New Jersey
Legislature deemed tocontravenea consumes “clearly established legal rightsiincluding a

consumer’s complete waivef damages resulting from a seller’s liabilityld. Then, the Third
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Circuit turned to New Jersey case law where courts found plaintiffs stated auwiden the
NJTCAA because th&alleged wrongdoing fell squarely within prohibited conduct under state or
federal law.”1d. at 281. For instance, a plaintffatel a cause of actiowhen the defendant failed
to itemize a documentary service fee because “the state automotive sales practiaBsnfegu
made it unlawful to charge a consumer fees for documentary services withominitgghem Id.
(citing Bosland v. Warnock Dodge, In896 N.J. Super. 2627880 (App. Div. 2007)).Another
case held thatlaintiff pleadeda cause of action under the NJTC@Aere the sellers chae
$20.00fee for returned cheskbecause the Retail Installment Sales, Aghich applied to the
transactionpnly allowedafee when a check was returnedifesufficient funds.ld. (citing United
Consumer Fin. Servs. Co. v. Carlgd0 N.J. Super 280, 306-07 (App. Div. 2009)).

The Third Circuit found that MMWAwas ‘significantly less cledrthan the examples
discussed in legislative history or case ldd. The languagé the MMWA at issue statedHat
a warrantor sall not condition its warrantyon the consumer's using, in connection with such
product, any article or service (other than article or service provided withagtechader the
terms of the warranty) which is identified by brand, trade, or corporate 'hamde(quoting 15
U.S.C. § 2303(c).) From the statutory language albweeT hird Circuithad difficulty determining
what conducthe MMWA prohibited because failed to defineits operative phrases, anceth
could be interpreted in different waydd. The Third Circuitalso found thathe MMWA'’s
legislative history and regulatory guidelinesequally utmelpgful because theycontained
contradictory examples of permissible conduct and violatioftk at 28182. It therefore
determined that whether the warranty violated a consumer’s right undeMWéAMvas less clear
than the example in the Assembly Statement or those violations held to supporCANEI&Im

andthus,it did not constitute a “clearly established legal right” under the NJTAGAat 282.
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Unlike the MMWA, however, the statutory provisions which Gomshgs on asclearly
defined legal rightsexpressly provide what condustprohibited. He points to four provisions
in the NJSSFA, whicktatethat 1.) a sale of a tenant’s personal property must be public; 2.) a self
storage facility must adhere astrict noticeandwait period before selling a tenant’s property; 3.)
a tenant shall have the right to redeand recover his or her property prior to the sale; and 4.) a
self-storage facilitymust describe the tenant’s personal property to be sold in the notice. Gomes
also relies on the Bankruptcy Code’s prohibitiontlos termination or modification of a del's
leaseupon the commencement of their bankruptcy case and the Federal Rules of Civil rocedur
and New Jersey Court Rulspecifc procedures for raising counterclaim$¥hese statuteand
rules plainly describewhat type of conducthey prohibitedor, like the Federal Rules of Civil
Procedure, establistiearly definednviolate rights As suchthe term “clearly established legal
right” is neither uncleanor ambiguous in connection with the statubeswhichGomes relies.
Thus, the NJTCCA is not vague as applied to defendavtisch doomstheir constitutional
challenge San Filippg 961 F.2d at 1135.
V. Conclusion

For the foregoing reasons, the motion to dismiss is granted in part and denied in part. An

appropriate order will be entered.

[s/ Katharine S. Hayden
Dated:March 31, 2015 Katharine S. Hayden, U.S.D.J.
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