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LINARES, District Judge

This matter comes before the Court by way of Defendants

Middlesex County and the Middlesex County Prosecutor’sOffice

(“MCPO”), Assistant ProsecutorChristopherL.C. Kuberiet, and

Assistant ProsecutorMarcia Silva (hereinafterthe “MCPO

Defendants”)’smotion to dismiss the Complaint in this matter.

(Docket Item # 6.) This motion is being consideredon the

paperspursuant to Federal Rule of Civil Procedure78. For the

reasonsset forth below, the MCPO and the MCPO Defendants’

motion is GRANTED.

I. BACKGROUND

Plaintiff filed his Complaint in the Superior Court of New

Jersey, Law Division, Middlesex County, under Docket No. MID-L

39-13, on or about January2, 2013, against the following

Defendants, the Borough of Carteret, Carteret Police Department,

Patrolman (“Ptl.”) Marcus Rosario, Ptl. Michael Kazio, Ptl.

Phillip Esposito, Sergeant (“Sgt.”) JamesHart, and Sgt. Louis

Muzyka (hereinafter“Carteret Defendants”), and Middlesex
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County Middlesex County ProsecutorsOffice (“MCPO”), Assistant

ProsecutorChristopherL.C. Kuberiet and Assistant Prosecutor

Marcia Silva. On February 15, 2013, the Carteret Defendants

removed the state action to this Court, upon the consent of all

named Defendants,pursuant to 28 U.S.C. § l441(b), 1446,

assertingthat this Court has origina’ jurisdici00under 28

U.S.C. § 1331 over Plaintiff5claims, which are grounded on

alleged violations of federal law under 42 U.S.C. § 1983.

Plaintiff did not seek to remand the matter back to state court.’

In his origjn Complaint, Plaintiff alleges that, on May

21, 2009, DefendantsPtl. Louis Reyes, Ptl. Rosario Ptl. Kazio,

Ptl. Esposito Sgt. Hart and Sgt. Muzyka of the Carteret Police

Department, “falsely imprisoned Plaintiff alleging he

(Plaintiff) Possessedwhat was allegedly known to be cocaine

‘This Court notes that Plaintiff has filed numerous actions inthe District of New Jersey, againstmany of the same defendants
as named in this action. These actions include: Moore v.
Middlesex County ProsecutorsOffice, et al., Civil No. 11-6198
(JLL) (consolidatedwith associatedcase, Civil No. 11—281
(JLL)); Moore v. Middlesex County Prosecutors

Office, et al.,
Civil No. 11-3879 (JLL) (dismissedwith prejudj pursuant to 28U.S.C § l915(e) (2) (B) (ii) andl915(b) (1)); Moore v. Dow, eta]., Civil No. 11-281 (JLL) (Pending); Franklin et a]. v.
Borough of Carteret at a]., Civil No. 10-1467 (JLL) (dismissed
with prejudi0pursuant to 28 U.S.C. § 19l5(e) (2) (B) (ii) and
1915(b) (1)); Moore v. CarteretPolice Department et a]., CivilNo. 4-33i (SRC) (sumary judgme granted defendantson May 3,2007); Moore v. Novak, et a]., Civil No. 04-1250 (WHW)
(stipulation of dismissal filed on June 25, 2008); and Moore v.
Comba, at a]., Civil No. 03—2521 (WHW) (dismissedwith prejudj
pursuant to 28 u.S.C § 1915(e)(2)(B) (ii) and 1915(b) (1)).
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[and a straw], [and] failed to prove Plaintiff committed any

crime,” in violation of his rights under the Eighth and

FourteenthAmendments. (Dkt. # 1-1, Complaint at ¶I 1, 3.) On

July 23, 2009, Defendant Detective Lieutenant Michael Damman

allegedly reportedthat he took all evidenceseized from

Plaintiff at his arrest to a lab company, but the lab report

purportedly does not show evidenceof a straw or twenty dollar

bill taken from Plaintiff. Plaintiff thus alleges that

Defendant Damman “tamperedwith physical evidence.” (Id.,

Factual Backgroundat ¶ 5.)

Plaintiff further alleges that in September2009, Defendant

Reyes testified at a grand jury hearing that Plaintiff possessed

a controlled dangeroussubstanceand drug paraphernalia. (Id.,

Factual Backgroundat ¶ 2.) Also, according to Plaintiff, on

September17, 2009, DefendantAssistant ProsecutorSilva “failed

to presentexculpatorial [sic], discoverableevidence to the

grand jury” that was in the possessionof MCPO Defendants.

(Id., Factual Backgroundat ¶ 4.)

The Complaint also alleges that from February 2010 to

December 17, 2012, the MCPO Defendants“maliciously prosecuted”

Plaintiff until December 17, 2012, when the chargesagainst

Plaintiff terminatedin his favor upon the written decision of

the Honorable Michael A. Toto, J.S.C. dismissing the indictment.
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(Id., Factual Backgroundat ¶ 3.) In particular, Plaintiff

alleges that on December 20, 2012, Defendant Kuberiet conveneda

secondgrand jury and conspiredwith Reyes to testify in

conformity with Judge Toto’s December 17, 2012 opinion.

According to Plaintiff, Kuberiet instructedReyes to “tell

members of said grand jury everything the Superior Court Judge

(Toto) stated in his opinion dated December 17, 2012 [sic]

statedwasn’t done September17, 2009.” (Id., Factual

Background at ¶6.) (parenthesesand emphasisin original).

Plaintiff further claims that the MCPO Defendantsknew that

the former indictment (# 09-09-1644) had been dismissed,but

conspiredto violate Plaintiff’s constitutional rights by

bringing a supersedingindictment under the same statute,

N.J.S.A. 2C:35—1Q(a)(1), as the one dismissed, to a secondgrand

jury. Plaintiff assertsthat the Defendants’ re—filing of

criminal chargesagainst him violated his “constitutional rights

under false imprisonment, and double jeopardy clause.” (Id.,

Factual Backgroundat ¶[ 6, 7.)

Plaintiff also alleges that Kuberiet “filed false reports

in connectionwith his actions instituted on December20,2012.”

(Id., Factual Backgroundat ¶ 7.) (emphasisin original)

Plaintiff further alleges that a Carteretpolice officer

conspiredwith Kuberiet to violate Plaintiff’s rights under
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N.J.S.A. 10:6-1. (Id., Factual Backgroundat ¶ 6.) Plaintiff

finally alleges that all Defendantsviolated his constitutional

rights before dismissal of the indictment on December 17, 2012.

(Id., Factual Background, last unnumberedparagraph.)

The Complaint assertsclaims of false imprisonment and

excessivebail againstall named Defendants. In addition, the

Complaint assertsclaims of malicious prosecutionand violation

of the double jeopardy clauseagainst the MCPO Defendants,more

particularly, DefendantKuberiet. Plaintiff generally cites a

violation of his Eighth and FourteenthAmendment rights. He

seekspunitive and compensatorydamages.

On March 11, 2013, the MCPO Defendantsfiled a motion to

dismiss the Complaint pursuant to Fed. R. Civ. P. 12(b) (6).

(Dkt. # 6.) Plaintiff filed a responseto the motion on or

about March 18, 2013. (Dkt. # 9.) On May 31, 2013, counsel for

the MCPO Defendantswrote to the Court to inform that on May 24,

2013, Plaintiff had plead guilty to criminal chargesthat are

the subject of this litigation. (Dkt. # 12.)

II. LEGAL STANDARD

Federal Rule of Civil Procedure8(a) (2) requires that a

complaint set forth “a short and plain statementof the claim

showing that the pleader is entitled to relief.” The

plaintiff’s short and plain statementof the claim must “give
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the defendantsfair notice of what the ... claim is and the

grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 545 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47

(1957)) . Thus, to survive summary dismissal under Rule

12(b) (6), the complaint “must contain sufficient factual matter,

acceptedas true, to ‘state a claim to relief that is plausible

on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)

(citing Twombly, 550 U.S. at 570)). More concisely, the

plaintiff’s short and plain statementof the claim must “give

the defendantsfair notice of what the ... claim is and the

grounds upon which it rests.” Twombly, 550 U.S. at 545

(citation omitted)

When deciding a motion under Rule 12(b) (6), a district

court should conduct a three-partanalysis as set forth in Iqbal

and Twombly. Malleus v. George, 641 F.3d 560, 563 (3d Cir.

2011) . “First, the court must ‘take note of the elementsa

plaintiff must plead to state a claim.’” Id. (quoting Igbal,

556 U.S. at 675). However, “[a) pleading that offers ‘labels

and conclusions’ or ‘a formujaic recitation of the elementsof a

causeof action will not do. Nor does a complaint suffice if it

tenders ‘naked assertion[s]’ devoid of ‘further factual

enhancement.’” Iqbal, 556 U.S. at 678 (citing Twombly, 550 U.S.

at 555, 557)) . Second, the court must accept as true all well
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pleadedfactual allegationsand construethe complaint in the

light most favorable to the plaintiff. Fowler v. UPMC

Shadyside, 578 F.3d 203, 210—11 (3d Cir. 2009). Finally, once

the well-pleadedfacts have been identified and the conclusory

allegationsignored, a court must next determinewhether the

“facts alleged in the complaint are sufficient to show that

plaintiff has a ‘plausible claim for relief.’” Fowler, 578 F.3d

at 211 (quoting Iqbal, 556 U.S. at 679).

While factual allegationsmust be more than speculative,

“the [Plausibility] standardis not akin to a ‘probability

requirement.’” Covington v. Int’l Ass’n of Approved Basketball

Officials, 710 F.3d 114, 118 (3d Cir. 2013) (quoting Iqbal, 556

U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,

555 (2007))). In addition, although “[t]he obligation to

liberally construea pro se litigant’s pleadings is well—

established,”Higgs v. Atty. Gen., 655 F.3d 333, 339 (3d Cir.

2011), “pro se litigants still must allege sufficient facts in

their complaints to support a claim.” Mala v. Crown Bay Marina,

Inc., 704 F.3d 239, 245 (3d Cir. 2013) (citation omitted).

Generally, in a motion filed pursuant to Rule 12(b) (6), the

court may not considermatters extraneousto the pleadings

without converting the motion into one for summary judgment. An

exception to this general rule may be made where there is a
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‘document integral to or explicitly relied upon in the

complaint.” In re Burlington Coat Factory Sec. Litig., 114 F.3d

1410, 1426 (3d Cir. 1997) (emphasisin original) (citations

omitted); see also Lum v. Bank of erica, 361 F.3d 217, 222 n.

3 (3d Cir. 2004); Perlmutterv. Russell Hobbs, Inc., 450 F.

App’x 161, 163 n. 1 (3d Cir. 2011) . Moreover, a plaintiff

cannot prevent the court from consideringthe text of documents

expresslyrelied upon in the complaint where plaintiff failed to

attach them. In re Burlington Coat Factory Sec. Litig., supra.

Here, Plaintiff expresslyrefers to Judge Toto’s December

17, 2012 decision dismissingthe indictment againsthim.

Accordingly, this Court may properly consider Judge Toto’s

decision in deciding this motion.

III. DISCUSSION

A. Claims Middlesex County

The MCPO Defendantsfirst contend that the Complaint must

be dismissedagainstMiddlesex County becausea county cannot be

held vicariously liable for the actions of prosecutorial

defendantswhen the county prosecutorswere acting as agentsof

the State. See Hyatt v. County of Passaic,Civil No. 04—1545

(DMC), 2008 WL 839556, * 11 (D.N.J. Mar. 27, 2008), aff’d, 340

F. App’x 833 (3d Cir. 2009). See also Wright v. State, 169 N.J.

422, 452-53 (2001) (the county prosecutor“remains at all times
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subject to the supervisionand suppressionpower of the Attorney

General” when performing its prosecutorjalfunction and is not

autonomousfrom the State for vicarious-liability purposes)

In this case, Plaintiff has not assertedany allegations

against Middlesex County independentfrom the claims alleged

against the MCPO and assistantprosecutorsin connectionwith

the criminal prosecutionagainst Plaintiff. Consequently,this

Court finds that Middlesex County cannot be held vicariously

liable for the actions of assistantprosecutors,and the

Complaint will be dismissedin its entirety with prejudice with

respectto Middlesex County.

B. ProsecutorialImmunity

It is well settledthat “a stateprosecutingattorney who

act[s] within the scope of his duties in initiating and pursuing

a criminal prosecution” is not amenableto suit under 42 U.S.C.

§ 1983. Imbler v. Pachtman, 424 U.S. 409, 410 (1976) . The

SupremeCourt held that a prosecutoris absolutely immune from

damagesunder § 1983 for acts that are “intimately associated

with the judicial phaseof the criminal process,” id. at 430—31,

including use of false testimony and the decision to withhold

exculpatoryevidencewhile functioning as an advocatefor the

state. See Moore v. Middlesex County Prosecutor’sOffice, 503
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F. App’x. 108, 109 (3d Cir. 2012) 2 Since Imbler, the Supreme

Court has held that ‘absolute immunity applies when a prosecutor

preparesto initiate a judicial proceeding, or appearsin court

to presentevidence in support of a searchwarrant application.”

Van de Kamp v. Goldstein, 555 U.S. 335, 343 (2009) (citations

omitted). See also 5.5. v. SomersetCounty, 704 F.3d 250, 269

(3d Cir. 2013)
. Prosecutorialimmunity also extends to

decisionsto seek an indictment and preparing for the grand

jury. See Ray v. New Jersey, 219 F. App’x. 121, 125 (3d Cir.

2007).

In this case, Plaintiff alleges that the MCPO Defendants

failed to presentexculpatory evidence to the grand jury,

instructedgrand jury witnessesto testify in accordancewith

Judge Toto’s December 17, 2012 decision, and re-filed an

indictment against Plaintiff after the first indictment was

dismissedwithout prejudice. There is nothing in these

allegationsto suggestthat any of the MCPQ Defendantswere

2This Third Circuit case, Moore v. Middlesex County Prosecutor’sOffice, 503 F. App’x. 108 (3d Cir. 2012), was an appeal fromthis Court’s dismissalof a related lawsuit filed by Plaintiffagainst the MCPO and Assistant ProsecutorKuberiet for
prosecutorialactions taken in connectionwith Plaintiff’s 2009indictment stemming from Plaintiff’s 2009 arrest, which ispartly at issue in the presentcase. See Moore v. MiddlesexCounty Prosecutor’sOffice, et al., Civil No. 11-3879 (JLL).Plaintiff’s claims against the MCPO Defendantsin the instantaction mostly pertain to the secondor ‘re-filed” indictment inDecember2012, which is basedon the initial 2009 drug charges.
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acting outside the scope of their prosecutorjalduties in

pursuing a criminal prosecutionagainst Plaintiff. Thus, the

MCPO Defendantsare absolutely immune from a claim of malicious

prosecutionas alleged by Plaintiff becausethe alleged acts by

these Defendantsplainly were taken in exerciseof their core

functions as prosecutors. See Rehbergv. Paulk,
——— U.S. ————,

————, 132 S.Ct. 1497, 1504, 182 L.Ed.2d 593 (2012); Imbler, 424

U.S. at 430—31. Therefore, the MCPO Defendantsare entitled to

prosecutorialimmunity, and the Complaint will be dismissedin

its entirety with respectto Assistant ProsecutorChristopher

L.C. Kuberjet and Assistant ProsecutorMarcia Silva.3

C. Double JeopardyClaim

As noted above, Plaintiff essentiallyallegesclaims of

malicious prosecutionand violation of double jeopardy with

regard to the MCPO Defendants’ re-indictmentof Plaintiff after

the first indictment was dismissedwithout prejudice by Judge

Toto on December 17, 2012. Defendantsnow argue that

Plaintiff’s claim against the MCPO Defendantsbasedon double

jeopardy must be dismissed.

Becausethe Court has determinedthat the MCPO Defendantsareentitled to absoluteprosecutorialimmunity basedon theirconduct being purely prosecutorialfunctions during a criminalprosecution, the Court need not discussthe other privileges andrelated state law claims raised by Defendantsin their motion todismiss.
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The Double JeopardyClause of the Fifth Amendment provides:

“[Njor shall any personbe subject for the same offence to be

twice put in jeopardy of life or limb.” The Double Jeopardy

Clause was designedto protect a person from being subjectedto

a trial and possibleconviction more than once for an alleged

offense. United Statesv. Figueroa, 683 F.3d 69, 74 (3d Cir.

2012) . Thus, if a mistrial is properly declaredit does not

prevent re-prosecution Id.; United Statesv. Rivera, 384 F.3d

49, 54 (3d Cir. 2004).

The Supreme Court has long held that double jeopardy does

not attach until a defendanthas been “put to trial before the

trier of facts.” Serfassv. United States, 420 U.S. 377, 388

(1975) . For instance, jeopardy has not yet attachedwhen a

trial court grants a defendant’smotion to dismiss the

indictment. Id. at 389. In the presentcase, Plaintiff has not

alleged that a jury was empaneledor that the trial court heard

evidence in connectionto his 2009 indictment before the trial

court granted Plaintiff’s motion to dismiss the indictment.

Moreover, the indictment was dismissedwithout prejudice to the

State re-filing charges. Thus, double jeopardy did not attach,

and Plaintiff has failed to state a cognizable claim for

recovery of damagesbasedon an alleged double jeopardy
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violation. Plaintiff’s double jeopardy claim will be dismissed

with prejudice accordingly.

D. Statuteof Limitations

The MCPO Defendantsalso contend that any claims alleged by

Plaintiff that accruedbefore January2, 2011, are time-barred

and should be dismissedwith prejudice.

Federal courts look to state law to determinethe

limitations period for § 1983 actions. See Wallace v. Kato, 549

U.S. 384, 387—88 (2007) . A § 1983 complaint is “characterized

as a personal injury claim and thus is governedby the

applicable state’s statuteof limitations for personal—injury

claims.” Dique v. N.J. State Police, 603 F.3d 181, 185 (3d Cir.

2010) (citing Cito v. Bridgewater Twp. Police Dep’t, 892 F.2d

23, 25 (3d Cir. 1989)); see also Wallace, supra; Wilson v.

Garcia, 471 U.S. 261, 276 (1985) . In New Jersey, § 1983 claims

are subject to New Jersey’s two—year statuteof limitations on

personal injury actions. See Dique, 603 F.3d at 185; see also

N.J. Stat. Ann. § 2A:14—2. Accordingly, Plaintiff’s § 1983

claims against the MCPO Defendantsare subject to this two-year

period.

Similarly, Plaintiff’s state law claims under the New

JerseyCivil Rights Act (“NJC”) are also subject to a two-year
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statuteof limitations. Hawkins v. Feder, A—4004—10T2, 2012 WL

5512460, *4_5 (N.J. Super. A.D. Nov. 15, 2012).

Here, Plaintiff filed his Complaint on January2, 2013.

Thus, any claim assertedin his Complaint that accruedprior to

January2, 2011, would be time—barred. For instance, in his

Complaint, Plaintiff alleges false imprisonment and excessive

bail claims in Nay 2009, in violation of his Eighth and

Fourteenthendmentrights. (Dkt. # 1-1 at ¶ 1, 3, Factual

Background, ¶ 1.) These § 1983 claims are subject to the two—

year limitation period. The SupremeCourt has held that the

statuteof limitations for a claim of false arrest or false

imprisonment begins to run “at the time the claimant becomes

detainedpursuant to legal process.” Wallace, 549 U.S. at 397.

Thus, in this case, the statuteof limitations commencedin May

2009, when Plaintiff alleges that he was subject to false

imprisonment and excessivebail. Plaintiff filed his § 1983

action in state court on January2, 2013, well beyond the

expiration of the limitations period.

Likewise, any excessivebail claim would have accruedat

that time, and is now beyond the expiration of the limitations

period. See Wallace, 549 U.S. at 391. Additionally, any

related state law claims assertedagainst the MCPO Defendants

are similarly time—barred. See Hawkins, 2012 WL 5512460 at *4_
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5. Therefore, the MCPO Defendantsare entitled to summary

dismissal of these claims against them.

F. Malicious ProsecutionClaim

Plaintiff mainly assertsa claim of malicious prosecution

against the MCPO Defendantsregarding the re-filing of charges

against Plaintiff on December 20, 2012, after Judge Toto

dismissedthe first indictment on December 17, 2012.

To establisha § 1983 claim for malicious prosecution,

Plaintiff must satisfy each of the following five elements: “(1)

the defendantsinitiated a criminal proceeding; (2) the criminal

proceedingended in plaintiff’s favor; (3) the proceedingwas

initiated without probable cause; (4) the defendantsacted

maliciously or for a purposeother than bringing the plaintiff

to justice; and (5) the plaintiff suffered deprivation of

liberty consistentwith the concept of seizureas a consequence

of a legal proceeding.” Minatee v. PhiladelphiaPolice Dept.,

502 F. App’x 225, 227 (3d Cir. 2012) (quoting Kossler v.

Crisanti, 564 F.3d 181, 186 (3d Cir. 2009) (en banc) (internal

quotation marks and citations omitted))

Here, the Complaint fails to allege that the December 2012

re-indictment of Plaintiff terminatedin his favor, and

therefore, Plaintiff cannot establishall of the requisite

elementsto prove a malicious prosecutionclaim under § 1983.
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Indeed, at the time Plaintiff filed this Complaint, the criminal

proceedingson Plaintiff’s re—indictment were still pending.

Further, according to the MCPO Defendants,Plaintiff pled guilty

to criminal chargesthat are the subject of this lawsuit on May

24, 2013. (Dkt. # 12.) Therefore, Plaintiff cannot show that

the criminal proceedingsterminatedin his favor, and the

malicious prosecutionclaim must be dismissedwith prejudice for

failure to state a claim.

To the extent that Plaintiff is alleging that the MCPQ

Defendantsmaliciously prosecutedhim prior to the December 17,

2012 dismissal of the first indictment, the claim also fails as

a matter of law. Plaintiff relies on the December 17, 2012

written decision of Judge Toto dismissing the first indictment.

However, Judge Toto dismissedthe indictment without prejudice

to the re-filing of charges. (Dkt. # 6-4, Exhibit C at 5.)

Moreover, Judge Toto expresslystatedthat the dismissal of the

indictment was not basedon any of the following grounds:

“vindictive prosecution,selectiveprosecution,malicious

prosecution,or violation of Defendant’sConstitutional rights

under the 5th 8th, or 14th
endments.” (Id.)

Finally, this Court observesthat there was no finding that

Plaintiff’s arrest lacked probable cause. Rather, Judge Toto’s

decision was basedsolely on the State’s failure to establish
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the first element of Possessionof a Controlled Dangerous

Substancecharge, namely, that the white powdery substance

discoveredon the twenty dollar bill was cocaine. Judge Toto

coentedthat no laboratory report was presentedto the grand

jury to confirm that the powdery substancewas indeed cocaine,

and that the prosecutioninsteadrelied solely on the testimony

of Officer Reyes in the presentmentof the chargesto the grand

jury. (Id. at 4-5.)

Therefore, basedon these state court findings concerning

the first indictment, Plaintiff cannot establishthe third and

fourth elementsof a malicious prosecutionclaim, (i.e., “(3)

the proceedingwas initiated without probable cause; [and] (4)

the defendantsactedmaliciously or for a purposeother than

bringing the plaintiff to justice,” see Minatee, 502 F. App’x at

227)
. Accordingly, Plaintiff’s claim for malicious prosecution

must be dismissedwith prejudice.

F. FourteenthAmendment Claims

Plaintiff generally assertsviolations of his Fourteenth

Amendment rights, but fails to allege any facts to support a

FourteenthAmendment violation under either a substantivedue

processtheory or an equal protection theory. The MCPO

Defendantsargue that, even construing the limited allegations
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in the most indulgent manner, the Complaint fails to state a

claim under the FourteenthAmendment.

1. SubstantiveDue ProcessClaim.

Substantivedue processis a doctrine reservedfor the most

egregiousgovernmentalabusesof fundamentalcivil liberties.

Armbruster v. Cavanaugh, 410 F. App’x 564, 567 (3d Cir. 2011).

To state a substantivedue processclaim under the Fourteenth

Amendment, a plaintiff must allege the following that: 1) an

actor engagedin conduct under color of state law; 2) he

suffered a deprivation of a protectedliberty interest by that

conduct; and 3) the deprivation “shocks” the conscience.

Chainey v. Street, 523 F.3d 200, 219 (3d Cir. 2008).

In this case, Plaintiff fails to allege any facts to show

conscience-shockingbehavior by the MCPO Defendants.

Consequently,he cannot establisha substantivedue process

violation and this claim must be dismissed.

2. Equal Protection Claim.

The Equal ProtectionClause prohibits the “selective

enforcement” of a law basedon an unjustifiable standard. See

PG Pub. Co. v. Aichele, 705 F.3d 91, 115 (3d Cir. 2013); Thomas

v. IndependenceT., 463 F.3d 285, 297 (3d Cir. 2006); see also

United Statesv. Batchelder, 442 U.S. 114, 125 n. 9 (1979) . To

prove a selective—enforcementclaim, Plaintiff must show: “(1)
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that he was treateddifferently from other similarly situated

individuals, and (2) ‘that this selectivetreatmentwas basedon

an unjustifiable standard, such as race, or religion, or some

other arbitrary factor, ... or to prevent the exerciseof a

fundamentalright.’” Dique, 603 F.3d at 184 n. 5 (quoting Hill

v. City of Scranton, 411 F.3d 118, 125 (3d Cir. 2005)).

Again, in this case, Plaintiff fails to allege any facts to

show that he was discriminatedagainst on the basis of race,

religion, or any other reason, or that he was treated

differently than other similarly situatedpersons. Moreover, in

Judge Toto’s December 17, 2012 decision dismissingPlaintiff’s

first indictment, Judge Toto explicitly statedthat the

dismissal of the indictment was not basedon any claim of

selectiveprosecution. (Dkt. # 6-4, Ex. C at 5.) Therefore,

the Court will dismiss any purportedequal protection claim

becausePlaintiff has failed to state a cognizableclaim for

relief under § 1983.

G. False Imprisonment and ExcessiveBail Claims

Finally, to the extent that Plaintiff is assertingclaims

of false imprisonment and excessivebail that are not time

barred, i.e., occurring or continuing after January2, 2011, he

alleges no facts to support such claims.
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1. False Imprisonment Claim.

Under both federal and New Jerseylaw, to state a claim for

false imprisonment, a plaintiff must demonstratethat: (1) he

was detained; and (2) the detentionwas unlawful. See Wallace,

549 U.s. at 389; Leang v. JerseyCity Bd. of Educ., 198 N.J.

557, 591 (2009) . See also Tringali v. Tp. Of Manalapan, No. 12-

4597 (JAP), 2013 WL 1701764, *2 (D.N.J. Apr. 18, 2013).

Generally, the existenceof probable causedefeatsa claim for

false imprisonment. See Tringali, 2013 WL 1701764 at *2 (citing

Herman v. City of Millville, 66 F. App’x 363, 365 (3d Cir. 2003)

(holding that probable cause is a “complete defense” to claims

of false arrest, false imprisonment and malicious prosecution)

and Wildoner v. Bor. of Ramsey, 162 N.J. 375, 389, (2000)

(explaining that probable cause is an absolutedefenseto claim

for false imprisonment))

In this case, Plaintiff alleges no facts to support a claim

of false imprisonmentby the MCPO Defendantsafter the December

20, 2012 re—indictment. it appearsthat Plaintiff alleges that

the MCPO Defendantshad him falsely imprisoned on May 21, 2009,

and that he was falsely imprisoneduntil December 17, 2012, but

Plaintiff does not allege facts regarding the actual dates of

his purported imprisonment or by whom he was imprisoned.

Moreover, Plaintiff does not allege that he was imprisoned
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without probable cause, a requisite element of a false

imprisonment claim. As discussedabove, Judge Toto made no

finding that Plaintiff’s arrest lacked probable cause, when he

dismissedthe first indictment without prejudice. Therefore,

becausePlaintiff has failed to allege any facts to show a lack

of probable causeor other factors to support his bald claim of

false imprisonmentby the MCPO Defendants, Plaintiff’s false

imprisonment claim will be dismissed.

2. ExcessiveBail Claim.

The MCPO Defendantslastly assertthat Plaintiff’s excessive

bail claim must be dismissedbecausePlaintiff fails to allege

any facts to support such a claim. To state an excessivebail

claim under § 1983, Plaintiff must allege facts showing that his

bail was excessivein violation of the Eighth Amendment.

McKnight v. Taylor, No. 12-1684 (RMB), 2012 WL 5880331, *7

(D.N.J. Nov. 20, 2012) . Here, Plaintiff does not allege any

facts to show that his bail was excessive; indeed, he does not

even indicate the amount of his bail. Plaintiff also does not

allege any facts to show that the MCPO Defendantsproximately

causedhis bail to be set too high. Therefore, this excessive

bail claim must be dismissedfor failure to state a claim. Id.
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IV. CONCLUSION

For the reasonsset forth above, the Court will grant the

MCPO Defendants’ motion to dismiss, and Complaint will be

dismissedwith prejudice, in its entirety, with respectto

Middlesex County and the MCPO Defendants. An appropriateorder

follows.

Dated:/(I)

United StatesDistrict Judge
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