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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TONI CLARK,
Civil Action No. 13-1293(JLL)

Plaintiff,

v. OPINION AND ORDER

WELLS FARGO BANK, UNITED STATES
OF AMERICA, & THE COMPTROLLEROF
CURRENCY,

Defendants.

LINARES, District Judge.

This mattercomesbeforetheCourtby way of DefendantsUnited Statesof Americaand

the Office of theComptrollerof Currency(collectively the “FederalDefendants”)’sunopposed

motionto dismissPlaintiff’s complaintfor lack of subjectmatterjurisdictionpursuantto Fed.R.

Civ. P. 12(b)(1). The CourthasconsideredDefendant’sunopposedmotionanddecidesthis

matterwithout oral argumentpursuantto Fed. R. Civ. P. 78. For thereasonssetforth below,

Defendants’motion is granted,andPlaintiff’s complaintis dismissedwith prejudiceasto the

FederalDefendants.

I. BACKGROUND

On or aboutNovember17, 2012,prosePlaintiff Toni Clark (“Plaintiff’) filed a

complaintin New JerseySuperiorCourt, EssexCounty,assertingvariousclaimssoundingin

tort. Plaintiff seeks$90 million in compensationfor “extremesufferingandpain,” “mental

anguish,”anda “senseof fearandfeelingof distrust,” causedby the conductof theFederal

1

CLARK v. WELLS FARGO BANK et al Doc. 8

Dockets.Justia.com

http://dockets.justia.com/docket/new-jersey/njdce/2:2013cv01293/286035/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2013cv01293/286035/8/
http://dockets.justia.com/


Defendants,amongotherdefendants.(SeeCM/ECFNo. 1 at 9.) Specifically,Plaintiff claims

that theOffice of theComptrollerof Currencywas“reckless”becauseit failed to “examine

Wells FargoBank to ensurea safeandsoundfinancial conditionandto ensurecompliancewith

applicablebanklaws, rules,fraud andabuse.” (Id. at 8.) Plaintiff alsoallegesthat the United

Statesof AmericawasnegligentbecauseAttorneyGeneralEric HolderandU.S. Attorney Paul

Fishmanengagedin “political corruption” and“obstructionofjustice”by not investigating

Plaintiffs complaints. (Id. at 8.) Plaintiff neverfiled an administrativetort claim with eitherthe

Comptrollerof Currencyor the Departmentof Justice. (SeegenerallyCole Dccl.; Pisarick

Deci.)

The FederalDefendantsremovedthis actionto this Court on March4, 2013. The instant

motion followed on March 13, 2013.

II. LEGAL STANDARD

Federalcourtsarecourtsof limited jurisdiction,andthusmayadjudicatecasesand

controversiesonly aspermittedunderArticle III of theConstitution. U.S. Const.art. III, § 2; see

alsoPhiladelphiaFederationof Teachersv. Ridge, 150 F.3d 319, 322-23(3d Cir. 1998). “A

Rule 1 2(b)(1) motionmaybetreatedaseithera facial or factualchallengeto thecourt’s subject

matterjurisdiction.” GouldElec., Inc. v. UnitedStates,220 F.3d 169, 176 (3d Cir. 2000).

“Facial attacks.. . contestthe sufficiencyof thepleadings,andthetrial courtmustacceptthe

complaint’sallegationsastrue.” Taliaferrov. Darby Twp. ZoningBd., 458 F.3d 181, 188 (3d

Cir. 2006). By contrast,on a factualattackto federalsubjectmatterjurisdiction,courtsmay

considerevidenceoutsidethepleadings. SeePetruskav. GannonUniv., 462 F.3d294, 302 n.3

(3d Cir. 2006)(citing Mortensenv. FirstFed. Say. & LoanAss ‘n, 549 F.2d 884, 891 (3d Cir.

1977)). Additonally, “no presumptivetruthfulnessattachesto plaintiffs allegations,andthe
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existenceof disputedmaterialfactswill not precludethe trial court from evaluatingfor itself the

meritsofjurisdictionalclaims.” Id.

Federalcourtsmustdismissa complaintif a plaintiff cannotestablishthe existenceof

subjectmatterjurisdiction. Id.; seealsoFed.R. Civ. P. 12(h)(3) (“If the courtdeterminesat any

time that it lackssubject-matterjurisdiction,the courtmustdismissthe action.”). In determining

whetherapro secomplaintassertsa valid basisfor subjectmatterjurisdiction, the Court mustbe

mindful to construethe complaintliberally in favor of Plaintiff. See,e.g., Ericksonv. Pardus,

551 U.S. 89, 93-94(2007)(following Estellev. Gamble,429 U.S. 97, 106 (1976)).

III. DISCUSSION

TheFederalDefendantsarguethat this Court lackssubjectmatterjurisdictionbecause(1)

Plaintiff failed to file an administrativeclaim asrequiredundertheFederalTort ClaimsAct

(“FTCA”), and(2) Plaintiffs claimsarebarredby the discretionaryfunction exceptionto the

FTCA. The Courtwill addresseachof theseargumentsin turn.

A. Plaintiffs Failureto File anAdministrativeClaim

It is well settledthat “[w]ithout a waiverof sovereignimmunity, a court is without

jurisdictionoverclaimsagainstfederalagenciesor officials in their official capacities.”See,

e.g., TreasurerofN.J v. UnitedStatesDep ‘t ofthe Treasury,684 F.3d382, 395-96(3d Cir.

2012). Sucha waiver“must be expressandunambiguousto confersubjectmatterjurisdiction on

a court.” Id. at 396. It “must [also] be strictly construedin favor of the sovereignandthe terms

of thewaiverdefinethe extentof the court’sjurisdiction.” Id. (internalcitationsandquotation

marksomitted).

TheFederalTort ClaimsAct (“FTCA”) “operatesas a limited waiverof theUnited

States’sovereignimmunity.” White-Squirev. UnitedStatesPostalServ.,592 F.3d453, 456 (3d
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Cir. 2010). The FTCA “allows plaintiffs to bring claimsbasedon the actionof Government

employeeswhenprivatepersonsengagingin analogousbehaviorwould be liable understate

law.”’ CNA v. UnitedStates,535 F.3d 132, 138 (3d Cir. 2008). “Although thepurposeof the

FederalTort ClaimsAct is essentiallyremedial,theproceduresestablishedpursuantto the Act

nonethelesshavebeenstrictly construedinasmuchasthe Act constitutesa waiverof sovereign

immunity.” See,e.g., Pennsylvaniaby Sheppardv. Nat‘lAss ‘n ofFloodInsurers,520 F.2d 11,

19-20(3d Cir. 1975).

“The FTCA hasmandatoryadministrativeclaim procedureswith which a plaintiff must

complyprior to filing suit; if theyarenot followed, sovereignimmunity is not waived,andthe

court lackssubjectmatterjurisdictionoverplaintiffs claim.” See,e.g.,Jean-Baptistev.

Lespinasse,No. 07-6169,2008U.S. Dist. LEXIS 30124,at *7 (D.N.J. Apr. 10, 2008) (citing 28

U.S.C.§ 2401(b),2675(a)).

In 28 U.S.C. § 2401(b),Congressspecificallyprovidedthat

[a] tort claim againsttheUnited Statesshallbe foreverbarred
unlessit is presentedin writing to the appropriateFederalAgency
within two yearsafter suchclaim accruesor unlessactionis begun
within six monthsafter the dateof mailing, by certifiedor
registeredmail, of noticeof final denialof the claim by theagency
to which it waspresented.

Although the FTCA allows for suits againsttheUnited Statesfor damagesresultingfrom the negligentor wrongful
actsof federalemployeesactingwithin the scopeof their employment,federalemployeesenjoyabsoluteimmunity
from suit arisingfrom the commissionof suchacts. SeeSchrobv. Catterson,967 F.2d929, 934 (3d Cir. 1992)
(observingthat the FederalEmployeesLiability ReformandTort CompensationAct of 1988, 28 U.S.C. §* 28
U.S.C. 1346(b),2671-80,makesfederalemployeesabsolutelyimmunefor tortiousactsor omissionsperformed
within the scopeof employment). Accordingly, whena federalemployeeis suedfor actsor omissionswithin the
scopeof employment,the United Statesis substitutedasa defendantin placeof the federalemployees.See28
U.S.C. § 2679(d)(2). BecausePlaintiff initially namedU.S. AttorneyGeneralEric HolderandU.S. AttorneyPaul
Fishmanasdefendants,the United Stateshasbeensubstitutedas a defendantin their place.
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In enacting28 U.S.C. § 2675(a),Congressreiteratedtherequirementthat a waiverof

sovereignimmunity undertheFTCA is conditionedupona plaintiff’s submissionof an

administrativeclaim to the federalagencyin question. That statutoryprovisionstates:

An actionshall not be institutedupona claim againsttheUnited
Statesfor moneydamagesfor injury or lossofpropertyor personal
injury or deathcausedby the negligentor wrongful act or omission
of anyemployeeof the Governmentwhile actingwithin the scope
of his office or employment,unlessthe claimantshall havefirst
presentedthe claim to the appropriateFederalagencyandhis claim
shall havebeenfinally deniedby the agencyin writing...

28 U.S.C. § 2675(a).

“[TJhe requirementthat theappropriatefederalagencyact on a claim beforesuit canbe

broughtis jurisdictionalandcannotbe waived.” Romav. UnitedStates,344 F.3d352, 362 (3d

Cir. 2003). Here,Plaintiff failed to submitany administrativeclaim prior to bringing suit, as

requiredunderthe FTCA. (SeePisarickDeci. ¶J2-3; ColeDeci. ¶J2-3.) Consequently,this

Court lacksjurisdictionoverherclaimsandtheymustbedismissed.

B. Plaintiff’s ClaimsareBarredby the FTCA’s DiscretionaryFunctionException

The discretionaryfunction exceptionto the FTCA, codified at 28 U.S.C. § 2680(a),

providesan exceptionfrom liability for:

[ajny claim baseduponan act or omissionof an employeeof the
Government,exercisingduecare,in theexecutionof a statuteor
regulation,whetheror not suchstatuteor regulationbevalid, or
basedupontheexerciseor performanceor the failure to exerciseor
performa discretionaryfunctionor duty on thepartof a federal
agencyor an employeeof theGovernment,whetheror not the
discretioninvolvedbe abused.

“[T]he purposeof the [discretionaryfunction] exceptionis to prevent judicial second

guessingof legislativeandadministrativedecisionsgroundedin social,economic,andpolitical

policy throughthemediumof an actionin tort.” SeeUnitedStatesv. Gaubert,499 U.S. 315, 323
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(1991)(internalcitationsandquotationmarksomitted). In detenniningwhetherthe

discretionaryfunction exceptionapplies,“a courtmust [first] identify the conductat issue.”

£R.P. v. UnitedStates,676 F.3d329, 332 (3d Cir. 2012). Courts“must thenfollow a two-step

inquiry to determinewhetherthe discretionaryfunctionexceptionimmunizesthe government

from a suit arisingout of suchconduct.” Id. at 333. “First, a courtmustdeterminewhetherthe

act giving rise to the allegedinjury andthusthe suit involve[d] an elementofjudgmentor

choice.” Id. (internalquotationmarksandcitationsomitted). If a specificcourseof actionis

prescribedby statute,regulationor policy, “the exceptiondoesnot applybecause‘the employee

hasno rightful optionbut to adhereto thedirective.” Id. (quotingBerkovitz v. UnitedStates,

486 U.S. 531, 536 (1988)). If a specificcourseof actionis not prescribed,courtsmustproceed

to the secondstep,which requiresdetermining“whetherthe challengedactionor inactionis of

the kind that the discretionaryfunctionexceptionwasdesignedto shield.” Id. (citationsand

quotationmarksomitted).

In this case,Plaintiff claimsthat the FederalDefendantswere“reckless”and

“negligen[t]” in investigatingallegedwrongdoingon thepartof Wells FargoBank. (See

CM/ECFNo. I at 8.) TheThird Circuit hasconsistentlyheld that investigatoryactivitiesare

protectedby the discretionaryfunctionexceptionto theFTCA. SeePoolerv. UnitedStates,787

F.2d 868, 871-72 (3d Cir. 1986) (claimsbasedon law enforcementandinvestigatoryactivities

arecoveredby the discretionaryfunctionexceptionto the FTCA); Bernitskyv. UnitedStates,

620 F.2d948, 955 (3d Cir. 1980) (“Decisionmakingasto investigationandenforcement.. . are

discretionaryjudgments”);seealso Woodsv. UnitedStates,No. 07-593,2007U.S. Dist. LEXIS

80931,at * 10 (D.N.J. Oct. 31, 2007) (“How a governmentagentshouldconductan investigation

is theparadigmdecisionthat is protectedby thediscretionaryfunctionexception.”).
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Accordingly, this Courtholdsthat the FederalDefendants’actsandomissionsupon

which Plaintiffs complaintis premisedfall within thediscretionaryfunction exceptionto the

FTCA. It is, therefore,apparentto the Court that grantingPlaintiff leaveto amendwould be

futile, asthis Court lacksjurisdiction to entertainPlaintiffs tortiousclaimsagainsttheFederal

Defendants.

For thesereasons,

IT IS on thisJdayof April, 2013

ORDEREDthat the FederalDefendants’motionto dismiss(CMIECF No. 2) is granted;

andit is further

ORDEREDthatPlaintiffs complaintis dismissedwith prejudiceasto the Federal

Defendants.

IT IS SO ORDERED.

JoseLLinares
/Uuitd StatesDistrict Judge
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