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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

FRANCISCO MENA,
Civ. No. 13-1508 SRC
Petitioner,
V. : OPINION
UNITED STATES OFAMERICA,

Respondent.

STANLEY R.CHESLER, U.SD.J.

l. INTRODUCTION
Petitioner is a federal prisoner proceeding sewith a motion to vacate, set aside or
correct his sentence pursuant to 28 U.S.C. § 2255. Petitioner pled guilty to one count of
receiving stolen goods in interstate commerce and one count of producirafingffn a
counterfeit device- unlawful use of an access device. Petitioner received a sentence of sixty
months imprisonment. For the reasons that follow, it appears from review of the matiibn tha
may be timebarred pursuant to 28 U.S.C. 8§ 2255(f). Accordingly, petitioner will be ordered to
show cause why his motion should not be dismissed ashtimed”
1. BACKGROUND
Petitioner pled guilty and was sentenced on March 10, 2B€eDkt. No. 1 at p. 1
(“Section 2255 Motion”).) Petitioner did not appeal from the judgment and sent8eedd@t

p. 2.) Petitioner initially filed a motion to vacate, set aside or correct his senteidavember

! Rule 4(b) of the Rules Governing Section 2255 cases states that, “[i]jhly@apears from

the motion, any attached exhibits, and the record of prior proceedings that the matyjirgy par
not entitled to relief, the judge must dismiss the motion and direct the clerk to notify thgmov
party.” Furthermore, the court can raise the statute of limitationssssugponte See United
States v. Bendolpd09 F.3d 155, 165 n. 15, 168 (3d Cir. 2005) (en banc) (stating that courts
possess the power soa sponteaise the statute of limitations issue in a 8 2255 proceeding).
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1, 2012% (SeeD.N.J. Civ. No. 12-7269, Dkt. 1 at p. 12.) After being advised of his rights
pursuant tdJnited States v. Millerl97 F.3d 644 (3d Cir. 1999)etitioner requested that his
motion to vacate, set aside or correct his sentence be withdrawn so that hdecauddrhplete
motion. Gee idDkt. No. 7.) The Court granted petitioner’'s request on February 20, 2013, and
his motion was withdrawn.Sgeid. Dkt. No. 8.)

On March 6, 2013, petitioner re-filed the instant Section 2255 Mot®eeSection 2255
Motion at p. 12.) The motion raises four claims: (1) ineffective assistancemdeal; (2)
prosecutorial misconduct; (3) actual innocence;@hdnited States Code Title 18 is
unconstitutional. $ee idat p. 48.) After being readvised of his rights undétfiller, petitioner
indicated that he wished to proceed on the instant Section 2255 MdfieeDkt. No. 3.)
Subsequently, petitioner filed an application for the production of court documents and for an
evidentiary hearing. SeeDkt. Nos. 4 & 5.)

Petitioner raises several ineffective assistanamohsel claims. He contends that
counsel coerced him to plead guilty. &leo argueshat counsel failed to explathat petitioner
was losing several rights by pleading guilty. He further contendsdbaselfailed to
investigate his case among other ineffective assistance of counsel arguiSedadkt.(No. 1 at
p.4.) With respedb his prosecutorial misconduct claim, petitioner asserts that “[t]he
government allowed false statements about defendant’s mother identifyingsaaas her son
to coerce and threaten defendant to plead guiltgl’at p. 6.)

[11.  STATUTE OF LIMITATIONSANALYSIS

Section 2255(a) provides that:

2 Pursuant to the prisoner “mailbox rule,” petitioner’s filings are deemed dih the date he
delivered them to prison officials for mailinee Houston v. Lack87 U.S. 266, 270-271
(1988);see alsd?abon v. Mahoney654 F.3d 385, 391 n. 8 (3d Cir. 2011) (citBwgrns v.
Mahoney 134 F.3d 109, 113 (3d Cir. 1998)).
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A prisoner in custody under sentence of a court established by Act
of Congress claiming the right to be released upon the ground that
the sentence was imposed in violation of the Constitution or laws
of the United States, or that the court was without jurisdiction to
impose such sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to collateral
attack, may move the court which imposed the sentence to vacate,
set asid®r correct the sentence.

The statute of limitations period for petitioner’s Section 2255 Motion is set forth in 28.18S
2255(f), which states as follows:

A l-year period of limitation shall apply to a motion under this
section. The limitation perioshall run from the latest of —

the date on which the judgment of conviction becomes
final;

the date on which the impediment to making a motion
created by governmental action in violation of the
Constitution or laws of the United States is removed, if
the movant was prevented from making a motion by such
governmental action;

the date on which the right asserted was initially
recognized by the Supreme Court, if that right has been
newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or
the date on which the facts supporting the claims or
claims presented could have been discovered through the
exercise of due diligence.

A judgment of conviction becomes final under § 2255 on the later of (1) the date on
which the Supreme Court affirms the conviction and sentence on the merits or denies the
defendant’s timely filed petition for certiorari, or (2) the date on which tfendant’s time for
filing a timely petition for certiorari expiresSee Kapral. United Statesl66 F.3d 565, 577 (3d
Cir. 1999). Where a defendant does not pursue a timely appeal to the court of appeals, his
conviction becomes final, and the statute of limitations begins to run on the date on which the

time for filing such an apal expired. See id



In this case, petitioner did not file an appeal to the United States Court of Appehés for t
Third Circuit. His judgment of conviction became final for purposes of § 2255, sixty days aft
judgment, or on May 9, 201®BeeFeD. R. APr. P.4(a)(1)(B)(i) (“[T]he notice of appeal may be
filed by any party within sixty days after entry of the judgment or cagpealed from if one of
the parties is the United States.”). Therefore, his statute of limitations ranesygar
thereafteror on May 9, 2011. Accordingly, even if this Court were to use the filing date of
petitioner’s first § 2255 motion that he filed in Civ. No. 12-7269 (November 1, 2012) for statute
of limitations purposes, the motion was still filed more thanye-bgond when the statute of
limitations period ran out in May 2011.

Petitioner’s Section 2255 Motion does not implicate 2255(f)(2) or (3). Furthermore, it
does not appear that Section 2255(f)(4) makes the instant motion timely. As previatesly st
Secton 2255(f)(4) provides for the tolling of the opear statute of limitations period until “the
date on which the facts supporting the claim or claims presented could have beenatiscove
through the exercise of due diligence.” The claims raised by petitioner falttraie the
effectiveness of his counsel and the actions of the prosscuAsto both of these claims,
petitioner could have discovered them through due diligence at or around when judgsent wa
entered on March 10, 2014 the latestSeeSchlueter v. Varnei384 F.3d 69, 74 (3d Cir. 2004)
(addressing 28 U.S.C. § 2244(d)(1)(D) and stating that thgesrestatute of limitations
commences when the factual predicate of the claim could have been discovered tieough t
exercise of due diligere, not when it was actually discovered). Petitioner states that his counsel
denied his right to appeal. However, plaintiff indicates that he was told by his conrdarch
20, 2010 (well within the sixty-day time to appeal), that he would not be filing an appeal on

petitioner’s behalf. Moreover, there is nothing in the Section 2255 Motion to indicate that



petitioner’s actual innocence claim relies on facts that could not have been didcatver
around the time of judgment through the exercise efdiligence Similarly, Section 2255(f)(4)
does not toll the statute of limitations for petitioner’s claim that Title 18 of the United States
Code is unconstitutional.

Before this Court dismisses the action as tbaeed, petitioner will be given an
opportunity to address the issue of the timeliness of his Section 2255 M8serBendolp09
F.3d at 165 n. 15 (“[C]ourts should give notice that a limitations problem may existll as we
provide an opportunity for a habeas movant or petitioner to respond.”).

Petitioner may be able to overcome the time bar if he can show a basis forlequitab
tolling. The Supreme Court has stated that, “[g]enerally, a litigant seajimglae tolling [of
the AEDPA statute of limitations] bears the burden of esstaibly two elementsf1) that he has
been pursuing his rights diligently, and (2) that some extraordinary cirauresttood in his
way.” Pace v. DiGuglielmp544 U.S. 408, 418 (2005¢e also United States v. Ba268 Fed.
Appx. 196, 199 (3d Cir. 2008). “Equitable tolling is a remedy which should be involved ‘only
sparingly.” Id. (quotingUnited States v. Midgley42 F.3d 174, 179 (3d Cir. 1998) (quoting
Irwin v. Dep’t of Veterans Affairgt98 U.S. 89, 96 (1990))).

With respect to the diligence that is necessary for equitable tolling, the Thixdt@ias
stated that:

The diligence required for equitable tolling purposes is reasonable
diligence, not maximum, extreme, or exceptional diligence.
Holland [v. Florida], 130 S. Ct. [2549,] at 2565 [(2010)]. “This
obligation does not pertain solely to the filing of the federal habeas
petition, rather it is an obligation that exists during the period
appellant is exhausting state court remedies as wediCava v.

Kyler, 398 F.3d 271, 277 (3d Cir. 2005) . . . . The fact that a

petitioner is proceeding pro se does not insulate him from the
“reasonable diligence” inquiry and his lack of legal knowledge or



legal training does not alone justify equitable tolliri®ee Brown v.
Shannon322 F.3d 768, 774 (3d Cir. 2003).

Ross v. Varanor12 F.3d 784 (3d Cir. 2013). Extraordinary circumstances may be found where
(1) the petitioner has been actively misled; (2) the petitioner has in somereéixiaay way been
prevented from asserting his rights; or (3) whaeegetitioner has timely asserted his rights in

the wrong forum.See Fahy v. Hor240 F.3d 239, 244 (3d Cir. 2001) (citidgnes v. Morton

195 F.3d 153, 159 (3d Cir. 1999)). However, “[ijn reapital cases, attorney error,
miscalculation, inadequatesearch, or other mistakes have not been found to rise to the
‘extraordinary’ circumstances required for equitable tollinigl” (citations omitted). In his
response to the order to show cause, Petitioner can attempt to show that hedsterguitble
tolling, thereby making his Section 2255 Motion timely.

V. APPLICATIONSFOR COURT DOCUMENTSAND EVIDENTIARY
HEARING

As previously mentioned, petitioner also filed an application for court documents and for
an evidentiary hearing.SeeDkt. Nos. 4 & 5.) In light of this opinion and because neither
application implicates the statute of limitations issue for which petitioner is beingdrder
show cause, both applications will be denied without prejudice.

V. CONCLUSION

Because the Court finds that petitioner's Section 2255 Motion may be subject to
dismissal due to its untimeliness, the Court will order petitioner to show caudasybstition
should not be dismissed as untimely. An appropriate order follows.

s/Stanley RChesler

STANLEY R. CHESLER
United States District Judge

DATED: June 3, 2013



