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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ANTHONY P. FALCO,

Plaintiff,
V. Civil Action No. 13-1648
DAWN ZIMMER, et al ., OPINION
Defendants.

THIS MATTER comes before the Court by way of Defendants Dawn Zimmer, the City
of HobokenNew Jerseyand Jon Tooke’&collectively, “Defendants”jnotion to dismis®laintiff
Anthony Falco’sThird Amended Complaint (“TAC”). Dkt. No. 103In this case, Plaintiff
Anthony Falco, the formddoboken Qief of Police alleges constitutional and state law violations
against the City, the Mayor, and one of her appointeelis constitutional claims ghalleges that
Defendantsvithheld hisbenefts and interfered witthe operation ohis department becauke
supported the Mayor’s opponents, spoke out against the Magbhecause of his religio&ince
Falco has not plausibly alleged any constitutional violation, and the @Gecirhes toexercise
supplemental jurisdiction over the remaining state law claims, the mo@RANTED.

|. BACKGROUND
Theallegations that form the background of this case were discusgegtinthe Court’s

prior opinion, so only those facts relevant to the TAC wikhtdressed her&eeFalco v. Zimmer

No. 131648, 2015 WL 7069653 (D.N.J. Nov. 12, 2015) (dismissempnd amendezbmplaint).
Plaintiff AnthonyFalco became Hoboken’s Chief of Police in June 2009. TAC Y 14. Falco
supportedhenMayor Peter Cammaranavhowon an electon against Defendant Dawfimmer

in July. 1d. Y 18,21 Later that month, however, Cararano was arrestesh federalcorruption
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charges irso-calledOperation BigRig, andZimmerwasappoined Acting Mayor. 1d. 123-24.
Falco alleges, on information and belief, that Zimeheapprovedf Falco’s promotion to Chief
becausdie supported Cammarano, her political rividl. 1 2728.

After being promoted, Falcdams he did not receive a written contract that at least two
prior Chiefs of Police receivedld. 11 94, 97. The Hobokebhief of Police receivedifferent
compensation and benefits from those received by other superior offiSeggerior Officers’
employment terms and payreestablished by collective bargaining agreements (“CBAs”) between
the City and the police union.ld. § 89. Pursuant to the CBAs, offisereceive certain
compensation, including vacation days, personal dayd,9"Fdays, sick timeand a uniform
allowance. Id. 1 90. But the Chief of Police is not a party to the CBA, so the City entered into
simple contracts withthe Chiefs that incorporated many of the compensation points from the
inferior officers’ CBAs, set forth the terms of playment, and set the compensation due when
their time as Chief endeceeid. 11 9497. The City never entered into such a contract with Falco
when he became Chief hdtonsistent with City ordinance and the City's past practiE@Jto
continued to reeive compensatiortems received by all other superior officerdd. | 101.
Specifically,the Citygavehim an annual uniform stipend (for the purchase and maintenance of
professional clothing) of $1,300.00, an annual attendance incentive (known as a “sidkeficent
of $1,500.00, and an annual $500.00 court time and preparation paychef{t.94, 101.

Falco alsaalleges thatin Fall 2009,Zimmer began to interfere in the operations of the
police departmenin several ways. He alleges that Sihh@icromanag[d]” the department and
attempted tdmarginalizz” him. 1d. 1 58. He also alleges th&tngel Alicea, théirector of Public
Safety (“DPS”)and a Zimmer appointewrote a memorandum to Falco discussing aigang

confidential Internal Affairs investigation and criticizifi@lco for failing to notify DPS of the



investigation. Id. § 65. On another occasion, Falco alleges that someone (he does not say who)
distributed a confidential investigation report to civilian City employees without :1aand
sensitive information redactedd. § 67. He also alleges that the City’s Office of Corporation
Counsel(*OCC”) “intimidated” an acting Chief into disclosing confidential information while
Falco was on vacationld. He also points to one undated instance where the Hoboken Parking
Director requested a departmavitie investigation of the police departmend. { 78. Falco
alleges that the Parking Directequested the investigationretaliation for a prior incident where

he was arrested for unlawfully driving a City bus, though Falco does not ahageany
investigation actually occurred.e&id. 1 83. At some point (again, he does not say when), Falco
complained to the Hudson County Prosecutdr.q 70.

Another task for the Chief of Police involved selecting the Hoboken Police Department
chaplain. At some pointin 2010, Falco selectedéradtexander Santora, the pasiarOur Lady
of Grace Catholic Churekthe Church that Falco belonged tiol. 1 32, 33, 35. Father Santora
had criticized Zimmer in Church bulletins and in the local meltlay 34.

In June 2010, the ProsecusoOffice respondedo Falco’s complaint about department
interference. The Prosecutor drafeekbtteropinionindicating that City officials should not have
made certain requests for information and theteral officials wereattemping to exercise
authoritythat rested with the Chief of Policéd. at § 71.

The following month, in July 2010, Zimmer and Falco met to discuss her plan to reduce
the size of the police department through layoffs and demotidn§{ 41, 43. Falco proposed a
budget that woulahot involve layoffs. Id.  42. Zimmer rgsonded that “there seems to be a

disconnect here,” anshidthey were “not on the same pagéd:. 1 43. Later that monthZimmer



posted a plan for department layofisl. 1 45. The police union made several public statements
criticizing Zimmer and heplan. 1d.  48. Falcalleges that h&sided’ with the union.” Id. § 50.

Roughly two years later, in 2012, ZimmzanceledHoboken’s annual St. Patrick’'s Day
Parade.ld.  38. The parade was a City event,®ut Lady of Grace Churcand Father Santora
served asventcustodians. Id. { 37. Falco criticized the decision, and alleges Hwaimer
canceledhe evento retaliate against himd. {1 3940.

At some pointhat same yeathe City stopped payingalco’suniform stipend and sick
incentive, but continued to pay for his annual court timde § 102.

The next year,n March 2013, Falco filed the instant action against Zimmer and the City.
Id. 1 120;see Compl, Dkt. No. 1. In December 2013, Falco testifiedaigtate court law suit
broughtby former DPS Angel Alicea against Zimmer and the City. TAC  123. During his
testimony, Falco discussed the Complaint he filed in this action and Zimmer's alleged
departmental interference ahdstility towards'Old Hoboken.” Id. § 124.

In January 2014)efendant Jon Tookdlicea’s replacement as DPi&formed Falco that
his request for standby court time was denied 1 75, 126.

On July 1, 2014, Falco retirdcbm the Hoboken Police Department because he reached
the mandatory retirement age of 8. 1 137139. Upon retirement, Falco expected to receive
so-called ‘Payment Upon Retiremehtonsisting ofaccrued compensable time earned during his
employmentwith the police departmentd. 11 142, 146.The City did not pay him immediately
after he retiredld. 1 144. The City subsequently offered him retirement compensation, but Falco

asserts that he is entitled to more money than they offéde®l 148-49.



[l.  PROCEDURAL HISTORY

Falcofiled this actionon March 18, 2013.Dkt. No. 1. He filed the SecondAmended
Complaint on February 5, 2015 asserting 42 causes of adikn.No. 58. The Court granted
Defendants’ motion to dismiss, partially with prejudicBeeOrder dated November 12, 2015,
Dkt. No. 82. The Court permitted Falco tofile certain claims, including those raisifgst
Amendment retaliation and equal protection violatidils. On January 26, 2016, Falco filddet
TAC (the operative Complaipand Defendants moved to dismiss under Rule 12(b)(6). Dkt. Nos.
93, 103.
[I1.  LEGAL STANDARD

When considering a Rule 12(b)(6) motion to dismiss, the court accepts as truthall of
facts in the complaint and draws all reasonable inferences in favor of théffplaiRhillips v.

Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 200B)smissal is inappropriate even where “it

appears unlikely that the plaintiff can prove those factwill ultimately prevail on the merits.”
Id. The facts alleged, however, must be “more than labels and conclusions, and a formulaic

recitation of the elements of a cause of action will not do.” Bell Atl. Corp. v. Tworab/U.S.

544, 555 (2007).The dlegations in the complaint “must be enough to raise a right to relief above
the speculative level.1d. Accordingly, a complaint will survive a motion to dismiss if it provides

a sufficient factual basis such that it states a facially plausible claireliiei. Ashcroft v. Igbal

556 U.S. 662, 678 (2009).
V. ANALYSIS

The TAC asserts nineteen causes of action. Counts One, Twdheewl assert federal



constitutional claims under 42 U.S.C. § 1983. The remaining Counts assert claims under New
Jersey stateiv.!
A. First Amendment Retaliation Claims (Counts One and Two)
In Counts One and Twd-alco asserts First Amendmestaliation claims To plead a
First Amendment retaliation claim, a plaintiff must allege “(1) that [the plaintiffpgad in a
protecte activity, (2) that defendantsétaliatory action was sufficient to deter a person of ordinary
firmness from exercising his or her rights, and (3) that there was a cansattion between the

protected activity and the retaliatory actiorLauren W. exel. Jean W. v. DeFlaminig80 F.3d

259, 267 (3d Cir2007);see als@homas v. Independence Twp., 463 F.3d 285, 296 (3Q@QI6).

In Count One, theetaliation relateso Falco’sspeech; in Count Two, it relateshisreligion. The
Court will address each in turn.
1. Retaliation Based on Speech (Count One)
In Count OneFalco alleges thadbefendantgetaliatedagainst himby interfering in his
department beginning in 2009, andrejusing to pay hincertain compensation in 2012 (totaling
$2,800) and 2013 (totaling $500He allegeghat Defendants did thiBecause he engaged in

protected speech on threecasions(1) he expressedupportfor Zimmer’'s opponents in 2009,

! Defendants argue as a threshold matter that Falco should be estoppedlitigating: his First
Amendment claims because the Court dismissed his prior First Amendment claimsjuidicpr

The Court disagredsecausé¢he factual predicates that give rise toTHeC’s claims are different.

For example, in the SAC, Falcbemed two protected activitiehis litigation activity in 2013 and

his association with “Old Hoboken.Here, Falcaassertgprotected activity related to his support
for Zimmer’'s political opponents in 2009, his criticism of her layoff plan in 2010, and his
membership in the local Churcfhe Court’s prior dismissal order does not preclude Falco from
raising these new claims here. However, while Falco deesise similar issues regarding his
2013 litigation activity, the Court dismisses those claims for the same readdiostls in its
previous decision, as discussed below.



(2) heoppogdZimmer’s layoff plan and supp@dthe police unions in 2010, and (&fil edthis

suit and testifiedn theAlicea matter in mid and late2013.

Defendants argue that Falco’s allegatiars either not causally related or would deter
a person of ordinary firmness from exercising his or her rights. The &gress.

a. Support for Political Opponents in 2009

The Court turns first té-alco’sspeech in 2009. He alleges that he spoke out in favor of
Zimmer’s political opponentsncluding former MayeCammaranpat some point in 2009.

First, Falco’s allegatiothat Defendantmiterfered with his department fails to state a claim
because itvould not deter a person of ordinary firmness fgpraking out. He alleges tHalPS
Alicea published an investigation report, but he does not allege that the report was related to him
in any way He also makes the conclusory allegation that a member of the OCC tried to
“intimidate” another acting chief, but he does not connect this vague allegationgelthifie
also asserts that other City employees callethfastigations into his department, but he does not
allege that anyone actually initiated any investigation. These types gatailes would not
reasonalyl prevent a person from speaking out. Moreover, the interference plainly did not deter
Falco from peaking out. After these evermscurred, he continued to speak out agafinsimer
and the City even intensifying higpposition byformally complaing to the Hudson County
Prosecutor. He therefore cannot establish a retaliation claim based on interference with his
department.

Second, Falce claimthat he lost benefits because supported Zimmer’s opponeffads
for lack of causation To satisfy the causal inquiry under the third prong of the test, a plaintiff
must provethat his protected activity was “a substantial or motivating factor” in the retgliator

action. SeeHill v. Borough of Kutztown, 455 F.3d 225, 243 (3d Cir. 2008p establish the




requisitecausalconnection, the plaintiff usually must prove one of two things: (1) “an unusually
suggestive temporal proximity between the protected activity and the &legtdiatory action”

or (2) “a pattern of antagonism coupled with timing to establishugalink.” Lauren W, 480

F.3d at 267.If neither showing is made, then the plaintiff must show that, from the evidence in
the record as a whole, the trier of fact should infersation Id.

Here, Falco has not plausibly alleged any of these connections. He hasgeit “alte
unusually sugestive temporal proximity between the protected activity and the allegedly
retaliatory actiori 1d. Healleges that the speech at issue occusoadetimean 2009, but that the
loss of benefits occurred, at the earliest, in 200iHs three year lapse in time cuts against a causal
link between the events.

Falco argues that the years separating his speech and the adverse agt dodsrmine

his claim. In support, he cites to Mandell v. Cty. of Suffolk, 316 F.3d 368 (2d Cir. 2003). In

Mandell the court held that a reasonable juror could find a causal link between a policésofficer
public statements that were criticalo$ department and the department’s decision not to promote
him several years lateld. at 383. The Court held so because the plaintiff prowlitedt evidence
from the intervening yearsf retaliatory animus, including a letter removing him from the local
PBA because he branded the department “as racists argbantes,” a warning by the Chief of
Police to “keep his mouth shut,” and the Chief's admission that the plaintiff's criticisiasing
“baggage.”d. at 383-84.

Here, howeveilf-alco has nashownany similampattern of antagonism the time between.
He asserts in his brief that the harms “intensifiedt does not say howseeOpp’'nBr. at 1011.
He alsoconcedes thdbefendants providekim with these benefitsom 2009 through 2011, even

though they had the opportunity to take themapwuring that time Moreover, he series of
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vignettes that make up his allegations are largely undsg¢ede.g.TAC 1129, 30, 68, 70, #78;
do not involveeitherhim personally or the named Defendaseg, e.q.id. 1138, 49, 67,78-79;
or involve the type of nonactionable workplace slightsl office politicsthat do notlend
inferential support tdis retaliation claimsee, e.qg.id. { 65, 78, 83-85.

Falcodoes not otherwise direct the Court to any allegations that would petminfer
causation from the record as a who.its core hiscausation argumeid that the loss of benefits
occurred after his speech in 2009jtsmusthave occurred becausktbat speechBut where, as
here, the speech and adverse act are separated by several years, Falco nlesfaotaw

enhancement to sustain that clai®eeRevell v. City of Jersey City394 F. App’x 903, 907 (3d

Cir. 2010) (no causal connection wheadverse event occurred a year after plaintiff was told to

stop writing complaintsXillion v. Coffey, No. 131808, 2015 WL 7345749, at *11 (D.N.J. Nov.

19, 2015) (granting motion to dismiss where speech and first retaliatory acitedpay four
years) He does not do so. As sudie doesstatea retaliation claim based on his support for
Zimmer's political opponents in 2009.

b. Layoff Plan& Support for Unions in 2010

Next, Falco generally asserts that he engaged in protected speech when Zioposrdor
a layoff plan for the police foraa 2010, but he only points to a single statemeh&July 2010
budget proposdte offered to Zimmer, to whickheresponded that they were “not on the same
page.” TAC 1 43.Falco alsaasserts that he engagedspeech supporting the police unionf b
the TAC only alleges that he “sided” with the unideeTAC {1 48, 50. There is no mention of
comments he made in support of the police union. As such, the only protected speechaelating t

the layoffs is his single statement at the July 2010 meeting.



The same causation issues impact this stateaeetitose from 2009 The July 2010
comment occurred at least two years before he lost his first benefit 2012, landdé@s not
provide any allegations in the interitmat could reasonably connect the everiie argues thaa
causal link is plausiblbecaus&immer said they werenbt on the same patand that there was
a “disconnect’between their budget planSeeTAC | 43. These statemeimslicate that Zimmer
disggreal with Falco’s planbutthey cannot reasonablye construeds evidence of retaliatory
animus Drawing on experience and common sense, the Court is not persuaded that-sfich
the-mill statement®f disagreement made theworkplaceprovide support for his claim.

c. Litigation Activitiesin 2013

The finalspeechkrelatedactfails, as well Falco alleges that Defendants interfered with his
department and withheld his benefits because he filed this sdanch 2013and testiked in the
Aliceamatter in mid and late2013.

This theoryfails for the same reasons as stated in the Court’s prior opiGieeOp. at 15
16. Specifically, the interference in operations and deniahos$t of thebenefitspredate the
litigation activities in nid- to late2013;the $500 court standby payment was de minimis given
the circumstances; and Falco has not demonstrated a legitimate expectatiomenfentti
payments.ld.

Falcodoesassert nevargumentgo support higight toPayment Upon Retirement, the
allegations do not overcome the deficiencies in the SAC. The Court distthiesi@ebry last time
because Falco did “not allege that he was entitled to the payment. He merely ass&tsralu
expectation that he would receive it becausertPD officers did when they retired. Nor does
he allege that Defendants ever promised or suggested that Plaintiff woulc réneepayment.

Without alleging any legitimate right or reasonable expectation to paymentp][Falonot

10



plausibly allege thaDefendants withheld the payment in retaliation.” Op. at 16. Falco has not
asserted any new allegatiotigat change this resultFor example, h@ow alleges entitlement
because the Cityhad apracticeof paying his predecessors, but the Court rejettied same
argument previouslySeeid. Second, b argues thahe City gave him some benefiteat inferior
officers received-e.g., sick time and uniform allowanreeo he is entitled to retirement payments.
But the fact that th€ity gave him certaistipends during his tenure as Chilgles not entitle him
to every kind of benefithat the superiorofficers received particularly where those officers
expressly bargained foetiremenbenefits in their CBAsThird, he alleges that “a City ordinance”
requres him to receive the same compensation as the bargainingpeisiigervised, but he does
notname the ordinance in the TA@nd none of the litany of statutes or ordinances he cites support
such a propositioR. See TAC  146; Opp’n Br. at 25. ifrally, as Falco asserts, tfity believes
he should receivesome amountdf Payment Upon Retirement, and he admits that the City has
offered him paymentSeeTAC 1 147,149. He alleges that he is contractually entitled to more
money,_id. 1 150-51, bdhat fact hurts—not helps—his claim. He cannot claim retaliation based
onthe City’srefusal to pay compensation whieasin fact attempted to make such a payment
As he seems to acknowledge in the TAC, his grievance sounds in contractitlagsvnot a
constitutionaklaim. Seeid.  151(“Defendants’ [offer of Payment Upon Retirement] breached a
contract between Plaintiff and the City .”). .

Accordingly, Falco has failed to state a claim in Count One for retaliation lmased

protected speech.

2 Falco submits a copy of one ordinance, Ordinance Naf), but the document only provides that
Department Heads are entitled to equivalent benefits as those offered to the Hobokepa\/
Supervisor's AssociationSeeOrlando Cert. Ex. Aat 1-2, Dkt. No. 1151. It does not mention

the police unios discussed in the TAC. Moreover, it is dated March 2015, after Falco already
retired.

11



2. Retaliation Based on Religion (Count Two)

In Count Two, Falco assertsetaliationclaim based on religionSeeTAC 1 16064. As
in Count One, balleges that Defendants intentionally retaliated against him by refusing hispay
compensation anithterferingwith his departmentin Count Two, howevehe allegeghat they
did sobecausdéne engaged itwo protected acts related to his religiehis membership in Our
Lady of Grace Catholic Church and his association with the Church’s pastor, Fatt@aS

Defendants argue that Falco has not alleged a causal link between his reldjibe a
alleged retaliatory actsThe Court agrees.

Nothing in the TAC creates a plausible nexus between his membership in the Church and
the alleged retaliation. Aside from tlegal conclusionthat the retaliation occurred “[b]Jecause of
Plaintiff's membershipn OLG,” TAC 1 40, Falco merely alleges that he is a regular member of
the Church and that his befits were eventually removed. Such “naked assertions devoid of
further factual enhancement” will not survive a motion to dismBeelgbal, 556 U.S. at 678
(internal quotations and brackets omitted).

In responsef-alcopoints to his allegatiothat Zimmercanceledhe Hoboken St. Patrick’s
Day Parade in 2012. TAC 1 38. But the fact that a si@dlerun event, which is tangentially
relatedto his church, wasanceledseveral years after Zimmand Falco began working together
does not salvage his claim. Nor does he connect the cancellation to his church menobershi
faith, specifically. Instead, he alleges that the event was “popular among&lsBioners and
other Catholics residing in and near Hoboken.” The Court cannot reasonably infealtios F
religion was “a substantial or motivating factor” in the cancellation bassdainscarallegations.

Falco’s claim that he was retaliated against for associating with Fathier&also fails

Falco asserts that he was retaliated against because of his “religious affiighia particular . .

12



. pastor in Hoboken.” Opp’n Br. at 9. Falco has not alleged any facts that suggest mefenda
took action against him becauskhis religious affiation with Father Santora.

Accordingly, Count Two is dismissed.

B. Equal Protection Claim (Count Three)

In Count Three, Falco asserts a claim under the Equal Protection Clausé aditteenth
Amendment SeeTAC 116569. In the same vein as his First Amendment claim, Falco asserts
that Defendants intentionally discriminated against him because of his mbiplarhe Church
and his association with Father Santora.

To state a Equal Protectiorlaim, a plaintiff must alleg¢éhat (1) he is a member of a
protected class; (2) that he was treated differently from similarly situateddunals; and (3) that

this disparate treatment was based ismtembership in the protected claSgeKasper v. Cnty.

of Bucks, 514 F. Apjx 210, 214 (3d Cir2013) (citing Andrews v. City of Philadelphia, 895 F.2d

1469, 1478 (3d Cir.1990)).

Here, assumingFalco has alleged membership in a protected class based onueeligio
affiliation, hestill has not plausibly pled the second ardrelements. First, Falco compares his
treatment to other lowaranking officers, but does not allege how these officers (who received
different benefits and werexpresslycovered by CBAs) are similarly situated to him. Second,
Falco compares his treaént to former and subsequent chiefs of police. But Falco does not allege

that any of them had different religious affiliations. Absent that, the Court cdravota plausible

3 The Court does not construe this theory as one for the exercise of free spéexhasasserted

the claim as retaliation for protected activity related to ratignotpolitical expressionSeeTAC

11 16662. In any event, Falco cannot maintain such a theory because he has not alleged that he
engaged in any speeclkHe only alleges that Father Santadal, and that he was punished for
appointing Father Santordhus,the claim that Falctaced retaliation because luk relationship

with Father Santortails regardless ofvhetherit is construed as rotected acatelatedto religion

or speech.

13



inference that Defendants’ differential treatment of Falco was relatedliggous affiliation.
Count Three is also dismissed.
C. StateLaw Claims (Counts Four to Nineteen)

The remaining claims all arise under state law. Where, as here, the district court has
dismissed all claims over which it has original jurisdiction, it m@gline to exercise supplemental
jurisdiction. 28 U.S.C. 8§ 1367(c)(3). Sinites case is still in the pleading stage, and in light of
the goal of avoiding needless decisions of state law, the Court declines junsdwcer the

remaining claims.SeeUnited Mine Workers v. Gibbs, 383 U.S. 715, 726 (1968yuntsFour to

Nineteen are accordingly dismissed pursuant to 8 1367(c)(1).
V. CONCLUSION
For the reasons set forth herein, Defendants’ motion to dismiss, Dkt. No. 103, is
GRANTED. An appropriat®©rderaccompanies this Opinion.
Dated: December 7, 2016
/s Madeline Cox Arleo

Hon. Madeline Cox Arleo
UNITED STATESDISTRICT JUDGE
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