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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BERNARD A. KATZ, IN HIS CAPACITY AS
DEBTOR REPRESENTATIVE AND :
LIQUIDATING TRUSTEE, OF THE ESTATE  : Civil Case No. 13-172¢FSH)
HUDSON HEALTHCARE, INC, :
OPINION & ORDER

Plaintiff,
Date:November 4, 2013
V.

HARVEY HOLZBERG, et al,

Defendans.

HOCHBERG, District Judge:

This matter comes before the Court udoefendants Fred Desanti, Andrew Green
Anthony Leitner, and Spiros Hatiras(¢he HHI Board Defendants”) Motion to Dismiss the
Amended Cros€laims of Defendants McEnerney, Brady & Company, LLC, Hodulik &
Morrison, P.A., and David Rober(®kt. No. 113. The Court has reviewed the submissions of
the parties and considers the motions on the papers pursuant to Federal Rule of Coliir€roce
78.

. BACKGROUND !
Plaintiff, Bernard A. Katz, in his capacity as Debtor RepresentativeLapddating

Trustee of the estate of Hudson Healthcare, Inc. (“HHI” or the “Debtbrdught this action

! A more detailed factual background may be found in the Court’s prior Opadidressinghe
Former AuthorityBoard MembergDkt. No. 114).
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against several parties for alleged injuries caused to HHI and its csedlioe allegations by
Plaintiff against the HHI Board Defendants, Hodulik & Morrison, P.A. (“H&Mand
McEnerney, Brady & Company, LLC (“McEnerneygre relevat to the present motion to
dismiss. Plaintiff alleges that H&M and McEnerney both committed accountantactaipr
H&M with respect to its audit of HHI's 2007 and 2008 financial statements and Mo&nerth
respect to its audit of HHI's 2009 financial statements. (Dkt. No. 1, Counts IX anBlXintiff
alleges that these failures caused HHI damage by allowing HHI to contiopertte and accrue
expenses it was unable to pay, deepening its insolve(idy) Plaintiff alleges that the HHI
Board Defadants breached their fiduciary duties to Hidtween 2007 and 2014, inter alia,
failing to hold regular board meetings, failing to require regular documeartdial reporting,
and wasting corporate assets by continuing to pay Defendant DiVito eeefiraig him. (Dkt.
No. 1, Counts Ill and V.) Plaintiff alleges that this breach of fiduciary digwed the hospital
to continue operating at a substantial loss, permitted HH$slvency to deepen, and caused
HHI to accrue liabilities that it was unable to satis{id.)

At issue are crosslaims for indemnification and contributiorfiled by Defendants
McEnerneyH&M, and David Roberts (“Roberts8gainst the HHI Board Defendant®oberts
andMcEnerneyhave not filed oppositions to the HHI Boar@f®ndants’ motion to dismiss their
cross claims.

. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim to relief that is plausible on its fAs@ctoft v. Igbgl 129 S.
Ct. 1937, 1949 (2009) (quotiriell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007pee also

Phillips v. County of Alleghen$15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires



a complaint with enough factual matter (taken ag)tto suggest the required element. This
does not impose a probability requirement at the pleading stage, but instead sifaplyrca
enough facts to raise a reasonable expectation that discovery will revealceviokeithe
necessary element.”) (intetrguotations omitted).

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis. “First, the factual and legal elements of a claim should beatehafrhe District
Court must accept all of the complaint’'s weléadedfacts as true, but may disregard any legal
conclusions. Second, a District Court must then determine whether the facts atiepe
complaint are sufficient to show that the plaintiff has a plausible claim for relledwler v.
UPMC Shadyside578 F.3d 203, 2101 (3d Cir. 2009) (internal citations and quotations
omitted). “A pleading that offers labels and conclusions or a formulaic renit#tthe elements
of a cause of action will not do. Nor does a complaint suffice if it tenders naketcasser
devoid of further factual enhancementlgbal, 129 S. Ct. at 1949 (internal quotations and
alterations omitted).

“As a general matter, a district court ruling on a motion to dismiss may not epnsid
matters extraneous to the pleadings. Howevergxaeption to the general rule is that a
‘documentintegral to or explicitlyrelied upon in the complaint’ may be considered ‘without
converting the motion [to dismiss] into one for summary judgmeniri’re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997) (internal citations omieaphasis in
original).

1. DISCUSSION
The HHI Board Defendants move to dismiss the indemnification and contribution cross

claims of Defendants Roberts, McEnerney, and H&M. The HHI Board Dafes argue tt



the indemnification crosslaims should be dismissetbr two reasons: (1) no “special legal
relationship” exists among the HHI Board Defendants and the-claissants, and (2) the cress
claimants cannot be passively or vicariously liable to Plaistiff therefore cannot seek
indemnification. The HHI Board Defendargsgue thathe contribution crosslaimsshould be
dismissedor two reasons: X) there is no joint tortfeasor liability among the croEmants and
the HHI Board Defendantgnd @) the HHI Board Defendants and the crotEmants are not
responsible for the “same injuryd Plaintiff. The Court addresses the cratsimants separately
below.
a. H&M’'s CrossClaims
H&M is the only defendant that opposes the HHI Board Defendants’ motion to dismiss
these crosslaims for indemnification and contributionH&M argues that a special legal
relationship exists between H&M and the HHI Board Defendants such that ecleiosgor
indemnification is properly pled. It also argues that its amended-diass for contribdion
pleads sufficient facts to support the allegation that the HHI Board DCmfendare joint
tortfeasors with H&M.
i. Indemnification
“Indemnification is availale under New Jersey law in two situations: when a contract
explicitly provides for indemnification or when a special legal relationship detvwthe parties
creates an implied right to indemnification.Allied Corp. v. Frola 730 F. Supp. 626, 639
(D.N.J. 1990); see alsorerriola v. Stanley Fastening Sys., L.Eiv. No. 044043, 2007 WL
2261564, at *2 (D.N.J. Aug. 1, 200Ramos v. Browning Ferris Indus. of S. Jersey,, |h@3
N.J. 177, 189 (1986)But a party is only entitled to indemnificationtlifey are without fault or

their liability is purely constructive, secondary, or vicariousllied, 730 F. Supp. at 63%ee



also Ramos103 N.J. at 1891 (“As a general rule, a third party may recover on a theory of
implied indemnity from an employer onlyhen a special legal relationship exists between the
employer and the third party, and the liability of the third party is vicarious.”).

For a relationship to be a “special legal relationship,” it must be “sufficiemhpose
certain duties and [such that] a subsequent breach of those duties [| permitpliad im
indemnification.” Ruvolo v. U. S. Steel Corpl33 N.J. Super. 362, 367 (Ch. Div. 1975).
“Examples of the special relationship that will support a third madaim for indemnification
include that of principal and agent, bailor and baibe®] lessor and lesseeRamos 103 N.J. at
189 (internal citations omitted). Indeed, “implied indemnification by way of a special
relationship is a ‘narrow doctrine’ that is not frequently stretched lokyba examples of
principal-agent, employeemployee, lessdessee, and baildrailee.” SGS U.S. Testing Co.,
Inc. v. Takata Corp.Civ. No. 09-6007, 2012 WL 3018262, at *5 (D.N.J. July 24, 2012).

H&M does not allege that the HHI Board Defendants have express indemnification
obligations through a contract between the parties. Instead, Higdges that a special legal
relationship existed between H&M and the HHI Board Defendants due to duties ayatioh$
between the parties.(Dkt. No. 101,  93.) Specifically, H&M allegesthe following (1)
pursuant to an agreement with H&M, the HHI Board Defendants were requiesthtdish and
maintain effective internal controls (including monitoring ongaaagjvities), were responsible
for the fair presentation in the financial statements of the financial positioa,responsible for
changes in financial position and cash flows in conformity with U.S. geneaaltgpted
accounting principles, were responsible for evaluating the adequacy of the msHI&M’s
services, and accepting responsibility for those services (Dkt. No. 101, ¥ 91); and (2)Ithe H

Board Defendants owed a duty to H&M whereby they were responsible forgrakimancial



records and related information available to H&M and for the accuracy arleteness of that
information, adjusting the financial statements to correct material misstatefoentse design
and implementation of programs and controls to prevent and detect fraufofaning H&M
about all known or suspected fraud or illegal acts affecting HHI, and ensuring thabrigdlies
with applicable laws and regulations (Dkt. No. 101, 1°92).

H&M argues that its contract with HHlo provide audit services created the igep
“special legal relationship” for implied indemnification. Aud#auditee is not one of the four
traditional relationships that qualify as “special legal relationships” under Mrsey law.See
SGS U.S. Testin@012 WL 3018262, at *5 (listing pipatagent, employeemployee, lesser
lessee, and baildrailee as the traditional relationships). This relationship is more closely
analogous to the vendeendee relationship that has been rejected by New Jersey tourts.
Ramos 103 N.J. at 18%ee ado Mayorga v. Russo Family Ltd. P’shi@iv. No. A-2124-09T3,
2010 WL 2471419, at *3N.J. Super. Ct. App. Div. June 21, 201®obinson v. Rheon
Automatic Mach. Co., LtdCiv. No. 161916, 2011 WL 832241*2-*3 (D.N.J. Mar. 3, 2011)
Specifically, the &ct that HHI contracted with H&M to conduct auditing services does not imply
that there was a “special legal relationship” between the HHI Board Defendartt&&hduch
that implied indemnification should existEven assuming, without deciding, that thess a
contract directly between the HHI Board Defendants and H&h, mere presence of a

contractual relationship is not enough, by itself, to establish the “special &gabnship’

2 Although these duties are disputed by the parties, the Court will accept theme dertr
purposes of evaluatingis motion to dismiss H&M’s crosdaims.

® The parties dispute whether the contract was between HHI and H&M or the biitl B
Defendants and H&M.

% Courts have also rejected the argument that a “longstanding business relatioastsppport
a “specialegal relationship.”SGS U.S. Testing C&012 WL 3018262, at *5.
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whereby an implied right of indemnification might ariskliller v. Hall Bldg. Corp, 210 N.J.
Super. 248, 251 (Ch. Div. 1985)Notably, H&M has failed to cite a single case where an
auditorauditee relationship was found to be a “special legal relationship” such that adimpl
right of indemnification existed. This is not surprising, as such an implied right of
indemnification would create negative incentives for auditoreate a moral hazar&nd
undermine the very purpose of an audit. Without the presence of a “special legaisieip,”
H&M’s crossclaim for indemnification must be dismissed.

The HHI Board Defendants also argue that H&Mrossclaim for indemnification
should be dismissed because H&M cannot be passively or vicariously liable toffFiairttie
claims asserted against them. As noted above, in order to state a claim for implied
indemnification, the crosslaimant must be without fault. Ramos 103 N.J. at 1889.
Plaintiff's claim against H&M is based on accountant malpracticgeeDkt. No. 1, Count 1X.)

In order to prove a claim for accountant malpractice, Plaifiifist prove the applicable
standard of care, that a deviation has occurred, and that the deviation proxcaatsy the
injury.” Verdicchio v. Riccal79 N.J. 1, 23 (2004) (internal citations omitted). Thus, to incur
liability under the complaintH&M would have to be found at fault. Under these circumstances,
H&M is precludedfrom claimingindemnity on the basisf vicarious or constructive liability.
See In re Tarragon CorpCiv. No. 0910555, 2010 WL 3928496, *5 (Bankr. D.N.J. Oct. 1,
2010) (“To incur liability under the Association’s complaint would necessitate adjrafifault.
Thus, the ThiredParty Plaitiffs are precluded from indemnity on grounds of vicarious or
constructive liability.”);see also New Jersey Office Supply, Inc. v. Feldi@an No. 89-3990,
1990 WL 74477, at *4D.N.J. June 4, 199Q)ejecting a claim of indemnification on the basis

tha to be found liable for fraud, conversion, or breach of fiduciary duty there wouldsaeity



bea finding of intentional wrondping), Arcell v. Ashland Chem. Co., Ind52 N.J. Super. 471,
493 (Ch. Div. 1977)" Defendantsliability, if any, cannot beviewed as constructive, vicarious
or imputive. It is primary and they will be held responsible only for their own condtibeir
allegations of various derelictions fgnother partymay well provide them with a defense, but
these allegations cannot serve as a basis for a claim of indemnifigatiei&M’s conclusory
statement that their liability would be secondary or vicarious without fesiggort need not be
accepted by the Courtgbal, 129 S. Ct. at 1949. H&M'’s cros$aim must be dismisseth this
separate and independent grodnd.

ii. Contribution

The HHI Board Defendantsove to dismiss H&M's crosslaim for contribution for two
reasons. First, the HHI Board Defendants argue that they are not joinadorsfevith H&M.
Second, the HHI Board Defendants argue that they did not cause the same injury.

Under the New Jersey Joint Tortfeasors Contribution Law (“JTCL"), itgbfior
contribution exists among “joint tortfeasors.” N.J.S.A. 8 2A:83&The right of contribution
exists among joint tfeasors.”). The act defines “joint tortfeasors” &sd' or more persons
jointly or severally liable in tort for the same injury to person or property.” MJIS2A:53A-

1. “[T]he very essence of the action of contribution is common liabiliffdmkawich v. Pub.
Serv. Coordinated Transpel N.J. Super. 270, 274 (App. Div. 1960) (internal quotation marks
omitted). Moreover, “the true test [for joint tortfeasor contribution] is joint liabiatydnotjoint,
common or concurrent negligenceCherry HIl Manor Associates v. Paul Faugno, Rogan &
Faugno, Harleysville Ins. Co. of New Jersé$2 N.J. 64, 72 (2004) (emphasis in originade

also Markey v. Skog129 N.J.Super. 192, 200 (Law DiM974) (It is common liability at the

® Indeed, H&M failed to respond to the HHI Board Defendants’ arguments with tespec
vicarious liability at all.



time of the accrual foplaintiff’s cause of action which is the Sine qua non of defergdant
contribution right.). “Where the pleadings show separate torts, severable as to time and
breaching different duties, rather than a joint tort, dismissal of the-ghntgt action is
appropriate.” Finderne Mgmt. Co., Inc. v. Barre855 N.J. Super. 197, 208 (App. Div. 2002)
But there is no requirement that the parties be liable for the samé&em€Cartel Capital Corp.
v. Fireco of New Jerse®l N.J. 548, 566-67 (1980).

In order to trigger the provisions of the JTCL, the act of the alleged joint tantfeasst
have also resulted in the “same injuryCherry Hill, 182 N.J. at 74"[T]he term ‘same injury’
in its definition of joint tortfeasor relate[s] to the harm tbe victim suffered and not to the
cumulative damages the tort victim sustained as a result of multiple disparate irgused by
multiple tortfeasors.”ld., at 75 see alsd~inderne Mgmt. C9.355 N.J. Super. at 209 (rejecting
the argument that the agselaim defendant aggravated the alleged losses thereby creating a
single economic loss as the “same injury”)

Although Plaintiff's allegations against the HHI Board Defendants and H&Mrdiffiere
is no requirement that the parties be liable for the same tort in order to state a claim for
contribution SeeCartel Capita] 81 N.J. at 56&7. It is possible that H&M may be able to
show that the HHI Board Defendants are joint tortfeasors responsible fantiealkegedinjury

to Plaintiff® Indeed, thie alleged tortious acts overlap in time and are alleged to haveddhese

® The HHI Board Defendants argue that if the parties commit different tbeg cannot be

“joint tortfeasors.” As support for this proposition, they ¢ite following cases:Ciemniecki v.
Parker McCay P.A.Civ. No. 096450, 2010 WL 4746214 (D.N.J. Nov. 15, 201Bjunetti v.

Bocra No. L-23407, 2009 WL 2844405 (N.J. Law Div. Aug. 18, 200®)athis v. Camden

Cnty, Civ. No. 086129, 2009 WL 4667094 (D.N.J. Dec. 3, 200@jiderne 355 N.J. Super. at

209; Prospect Ashley Condo. Ass’'n, Inc. v. Lookout Builders, W&49406T5, 2008 WL
108178 (N.J. Super. Ct. App. Div. Jan. 11, 2008). First, this proposition is wrong as a matter of
law. Parties can be joint tortfeasors even if they are accused of comrdifterent torts. See

Cartel Capital 81 N.J. at 56®7. Second, all ahe cases the HHI Board Defendants relyaoa
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same injury, to wit, the deepening of HHI's insolvency and its inability tofgatssliabilities.
(Dkt. No. 1, Count lll and Count IX.JUnder the facts as alleged, H&M stageslaim for relief
that is plausible on its face, and the HHI Board Defendants’ motion to dismib8sH&o0ss
claim for contribution is denied.

b. McEnerney’s Cross-Claims

Defendant McEnernefailed to oppose the HHI Board Defendants’ motion to dismiss its
amended crosslaims.

i. Indemnification

McEnerney’s crosslaim for indemnification fails to provide anything more than bare
conclusions and a recitation of legal elemen&eeDkt. No. 103, § 10.) This is not enough to
survive a motion to dismisdgbal, 129 S. Ct. at 194%ee alsaCiemniecki 2010 WL 4746214,
at *5-*6 (dismissing a similar crosdaim for indemnification);Ford Motor Co. v. Edgewood
Properties, Ing. Civ. No. 061278,2008 WL 4559770, at *18 (D.N.J. Oct. 8, 2008) (same);
Mathis 2009 WL 4667094, at *1&ame).

McEnerney’s aguestatement that “[McEnerney$ also entitled tandemnification and
contribution pursuant to any applicaldentracts or agreements between plaeties does not
provide facts to raise McEnerney’s crasaims to the level of “plausible” on the face of the
crossclaim. Igbal, 129 S. Ct. at 1949gee alsoStandard Fire Ins. Co. v. MTU Detroit Diesel,

Inc., Civ. No. 07-3827, 2010 WL 1379751, at *@.N.J. Mar. 30, 2010). This allegation

distinguishable because they involve torts that were separable in time or itortdvibat caused
different injuries. SeeCiemniecki 2010 WL 4746214, at *45 (noting there wes different
injuries, that the crosslaim lacked factual support, and dismissing without prejud@enetti
2009 WL 2844405, at *7npting the torts were separated in t)ridathis 2009 WL 4667094, at
*11-*12 (nhoting the torts were separated by a dega&inderne 355 N.J. Super. at 2q8oting
the torts were separated by time and caused different injufiespect Ashley Condo. Ass'n
2008 WL 108178 (noting the creskims were never served and that the eobssnant had no
evidence to support its theQry
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contains no facts to support the existence of a contract, let alone the existence dahare w
indemnification provision that could apply to the HHI Board Defendants. Indeed, Mereer
new allegation directlyantradicts its prior position that it did not have a contract with the HHI
Board Defendants.SgeDkt. No. 86 at 15 (MicEnerney concedes that it does not have a contract
with the individual HHI Board Defendants, and thus, any claimifdemnificationcannot be
predicated upon a contract.”).) In addition, McEnerney’s reliance on future digcowamcover
a possible basis for indemnification is not a ground to survive a motion to disheie®gbin v.
GE Money BankCiv. No. 165651, 2011 WL 2436651n.3 (D.N.J. June 13, 2011) (“A
plaintiff's request for discovery cannot serve as a basis to deny a defendation to dismiss,
as the filing of such a motion serves to protect a defendant from being subjected torgliscove
during which a plaintiff hopes that facts will be unearthed to support plangiffeculation.”);
see also Giovanelli v. D. Simmons Gen. Contraci@ig. No. 091082, 2010 WL 988544, at *5
(D.N.J. Mar. 15, 2010) (“Discovery . . . cannot serve as a fishing expedition through which
plaintiff searches for evidence to support facts he has not yet pleadddEnerney’s cross
claim for indemnification is dismissed.
ii. Contribution

Like H&M'’s crossclaim for contribution,McEnerney’s crosslaim for contribution
against the HHI Board Defendants includes sufficient factual allegationppors a claim under
the JTCL It is possible that McEnerney may be able to show that the HHI Board Defeadants
joint tortfeasors responsible for the same harm. The claims against thexsdadé$ overlap in
time and allege the sammjury (i.e., the deepening of HHI's insolvency). The HHI Board

Defendants’ motion to dismiss McEnerney’s contribution cobasn is denied.
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c. Roberts CrossClaims

Roberts’ crosglaims for indemnification and contribution were premised on his liability
to Plaintiff. Because the Court dismissed Plaintiff’'s only claim against Boli&wberts’ cross
claims against the HHI Board Defendants, white predicated on his liability to Plaintiffre
also dismissed.

V. CONCLUSION & ORDER

For the reasons stated above,;

IT IS on this 4h day of November 2013,

ORDERED that the HHI Board Defendants’ Motion to Dismiss the Amended Gross
Claims of Defendants McEnerney, Brady & Company, LLC, Hodulik & Morrison, P.A., and
David Roberts(Dkt. No. 113 is GRANTED-IN-PART AND DENIED-IN-PART; and it is
further

ORDERED that Defendant Roberts’ creskims for indemnification and contribution
against the HHI Board Defendants &&MISSED; and it is further

ORDERED that Defendant H&!'s crossclaim for indemnificationagainst the HHI
Board Defendants BISMISSED; and it is further

ORDERED that Defendant McEnerney’s cresksim for indemnification against the

HHI Board Defendants BISMISSED.

IT 1S SO ORDERED.

/sl Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.
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