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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

THEODORECONSTANTINO,JR.. Civil Action No.: 1 3-cv-l 770 (CCC)

Plaintiff.
OPINION

V.

CONTINENTAL AIRLINES, iNC., et a!.,

Defendants.

CECCHI,District Judge.

This mattercomesbeforethe Court on Defendants’objectionsto MagistrateJudgeMark

Falk’s Report and RecommendationregardingPlaintiff’s motion to remand.The Court decides

this matterwithout oral argumentpursuantto Rule 78 of theFederalRulesof Civil Procedure.For

the reasonsset forth below, the Court adoptsJudge Falk’s September11, 2013 Report and

Recommendation,andgrantsPlaintiff’s motion to remand.

1. BACKGROUND

This casearisesoverspilt soup.(Def. Obj. 2). Plaintiff allegesthat while hewastravelling

on Defendants’ international flight from Aruba to Newark, Defendantsor one of their agents

spilled hot soupon him, causinginjury. (P1. Mot. I). The complaintaversthat the injuries arose

out of Defendants’negligence.carelessness,and recklessness,(Compi.. ¶J 3-4). Defendantsdo

not disputethat the complaintonly recitesstatelaw causesof action. (E.g. Def Opp. 3)

This casewasoriginally filed in statecourt. Defendantsremovedthe caseto FederalCourt,

claiming federal questionjurisdiction under28 U.S.C. § 1331. Defendantsarguethat a federal
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questionis presentbecausea federal treaty—theMontreal Convention’—completelypreempts

Plaintiffs claims, (Removal Notice, ¶ 5). Plaintiff timely filed the instant motion to remand,

arguinghis claimsarenot completelypreemptedby the Convention.

II. LEGAL STANDARD

A. Reviewof a ReportandRecommendation

Whena magistratejudgeaddressesmotionsthat areconsidereddispositive,themagistrate

judgesubmitsa Reportand Recommendationto thedistrict court. 28 U.S.C. § 636b)(l)(A); Fed.

R. Civ. P. 72; L. Civ. R. 72.1(a)(2). Thedistrict courtmaythen“accept,rejector modify, in whole

or in part, the findings or recommendationsmade by the magistratejudge.” 28 U.S.C. §

636(b)(l)(C); seealsoL. Civ. R. 72.1(c)(2).

Motions to remandto statecourt aredispositivemotions. In re United StatesHealthcare,

159 F.3d 142, 146 (3d Cir. 1998). Thus, this Court will makea de novo determinationof those

portions of the magistratejudge’s Report to which a litigant has filed objections.28 U.S.C. §

636(b)(l)(c); Fed. R. Civ. P. 72(b); L. Civ. R. 72.l(c)(2); seeStateFarm Indem.v. Fomaro,227

F. Supp.2d 229, 231 (D.N.J. 2002).

B. RemovalStandard

Under the removal statute,28 U.S.C. § 1441. “[a] civil actionbrought in statecourt may

Conventionfor the Unification of CertainRules for InternationalCarriageby Air, iay
28, 1999. jnted in . TREATY Doc. No. 10645.The Montreal Conventionwas intendedto
replacethe 1929 treaty known as the Warsaw Convention.The negotiatorsintended that the
Montreal Conventionpreservethe “the large body of judicial precedents”relatedto the Warsaw
Convention,149 CoNG. REC. 510870(daily ed. July 31, 2003) (statementof Sen. Biden). Thus,
we join othercourtsin recognizingthat the caselaw developedunderthe WarsawConventionis
still applicablein the interpretationof equivalentlanguagein theMontreal Convention.g..Baah

\ irgin tl Airwa’s Ltd 473 F Supp 2d 591 596 (S D \ ‘ 2007)



be removedby the defendantto federaldistrict court if the federalcourt would havehadoriginal

jurisdiction over the claim.” Johnsonv. SmithklineBeechamCorp.. 724 F.3d 337. 346 (3d Cir.

2013).The third circuit directsthat 28 U.S.C. § 1441 be strictly construedagainstremovalandall

doubtsbe resolvedin favor of remand. at 346 (citing Brown v. Francis,75 F.3d 860, 864-65

(3d Cir. 1996)); seealso Sikirica v, Nationwide Ins. Co., 416 F.3d 214, 219 (3d Cir. 2005). The

burdenis on theremovingpartyto showthe casebelongsin federalcourt. Boyerv. Snap-onTools

Corp., 913 F.2d 108, lii (3dCir. 1990).

A district court has original jurisdiction over casesif the claim is one “arising under”

federal law. Beneficial Nat’l Bank v. Anderson,539 U.S. 1, 6 (2003) (citing 28 U.S.C. § 1441).

Whethera casearisesunderfederal law is generallygovernedby the “well-pleadedcomplaint”

rule. Id. Underthatrule, a casewill not “ariseunder” federallaw unlessthecomplaintaffirmatively

allegesa federalclaim. Id. In otherwords,theplaintiff “may avoid federaljurisdictionby exclusive

relianceon statelaw” in his well-pleadedcomplaint.CaterpillarInc. v. Williams, 482 U.S. 386,

392 (1987).

However, the doctrine of “complete preemption” is an exceptionto the “well-pleaded

complaint” rule. DiFelice v. AetnaU.S. Heathcare,346 F.3d 442, 446 (3d Cir. 2003). Complete

preemptionariseswhen “a purportedlystate-lawclaim comeswithin the scopeof an exclusively

federal causeof action.” Id. at 445-46(qjg FranchiseTax Bd. of Cal, v. Constr. Laborers

VacationTrust for S. Cal., 463 U.S. 1. 24 (1983))(internalcitationsomitted). In orderto determine

whethera federal causeof action is exclusive,“the properinquiry focuseson whetherCongress

intendedthe federalcauseof actionto be exclusive.”Beneficial, 539 U.S. at 9 n.5.

If completepreemptionis not found, then federallaw mayprovidea defense.perhapseven

a completeone. Iii at 9: Fayard v. NortheastVehicle Serv.. 533 F.3d 42, 45 (1st Cir. 2008).
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However,a casemaynot beremovedto federalcourt on thebasisof sucha federaldefensealone,

evenif thedefenseis ananticipatedresponseto theplaintiff’s complaint.Id.; seealso,Caterpillar,

482 U.S. at 393.

HI. DISCUSSION

BecausePlaintiff was on a round-trip flight from Newark to Aruba, the Montreal

Conventionapplies.(ECF No. 13); Montreal ConventionArt. 1(2): Blake v. AmericanAirlines.

Inc., 245 F.3d 1213, 1215 n.2 (2d Cir. 2001).Theonly disputehereis whetherPlaintiff’s state-law

personalinjury claimsarecompletelypreemptedby theMontrealConvention.AlthoughtheCourt

is mindful of conflicting authorityon this issue,2theMontrealConvention’splain languagestates

that actionsotherthanthosecreatedby the MontrealConventionmaybemaintainedsubjectto the

limits setforth by theConvention.Thus,particularlyin light of theThird Circuit mandateto strictly

construetheremovalstatute,Johnson,724 F.3dat 346, removalis improper.

The focal point of the disputeis Article 29 of the MontrealConvention,which states:

In the carriageof passengers,baggageand cargo, any action for
damages,howeverfounded, whetherunder this Conventionor in
contractor in tort or otherwise,can only be broughtsubjectto the
conditions and such limits of liability as are set out in this
Conventionwithout prejudice to the questionas to who are the
personswho havetheright to bring suit andwhataretheir respective
rights. In any such action, punitive, exemplaryor any other non
compensatorydamagesshall not berecoverable.

(emphasisadded).On its face, the Montreal Conventioncontemplatesactionsbroughtunderthe

MontrealConventionitselfor “in contractor tort or othenvise” This language,ratified by the

2 Indeed,the debateamongfederal courts appearsto have lastednearly thirty years.See
generallyCamposv. SociedadAeronauticade Medellin Conso1idada,S.A., 882 F.Supp. 1056.
1058 (SD. Fl. 1996) (discussingthe split in caselaw on the sameissue under the Warsaw
Conventionfor thepreviousten years).
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Senatewithout reservation,3plainly contemplatescausesof actionbothunderthe Conventionand

not under the Convention. Therefore, the Court finds no congressionalintent to create an

exclusively federal causeof action. Thus, Article 29 of the Montreal Convention presumably

operatesas federaldefenseto statelaw claims and preemptsthoseclaims only to the extent that

they exceedthe limits setby the convention.See,e.g., SompoJapanIns., Inc. v. Nippon Cargo

Airlines Co., 522 F.3d 776, 785 (7th Cir. 2008) (holding that the analogousprovisionsof the

Warsaw Convention “simply operate as an affirmative defense.”);Fayard, 533 F.3d at 45

(examiningthedifferencebetween“completepreemption,”and“ordinary preemption”andnoting

that the latter operatesasan defense).

Defendantsargue that the phrase:“any action . . . can only be brought subject to the

conditionsand suchlimits of liability as aresetout in this Convention”indicatesotherwise.(Def.

Obj. at 4). Defendantsrely uponEl Al IsraelAirlines, Ltd. v. Tseng525 U.S. 155 (1999) to argue

that this languagemandatesremoval.This relianceis misplaced.Tsengsimply held thatan action

for personal injurythat did not satisfy the conditionsof the Warsaw Conventioncould not be

brought understatelaw. Id. at 176. In otherwords,Tsengheld thatwhen the WarsawConvention

conflicts with statelaw, the statelaw claimsare “preempted”by the convention. This sort of

“ordinary preemption”4is distinct from “complete preemption”in the removalcontext,

533 F3d at 45 (explaining the difference between“complete preemption,” and “ordinary

Theonly reservationof the Senatein adoptionof the treatywasa reservationstating that
the Conventionwould “not apply to internationalcarriageby air performedandoperateddirectly
by the United Statesof America fornon-commercial purposes.”149 CoNG. REC. S 10869(daily
ed. July 31, 2003).

“Ordinary preemption”is also referredto as “conflict preemption.”Scc çjQçpjv.
13-7714 2014VvL 1891407 *7(DNJ May12 2014)



preemption”).Indeed,Tsengheld that the equivalent phrasein the WarsawConvention operates

to preclude“passengersfrom bringing actionsunder local law when they cannot establishair

carrier liability under the treaty.” 525 U.S. 155. 174-75 (1999) (emphasisadded).Thus, Tseng

decisionrecognizesthat the Montreal Conventionmight permit passengersto bring actionsunder

local law when they can establishliability under the limitations set forth by treaty, as is the case

here.

This result is bolsteredby other SupremeCourt precedent.In Zicherman,the court held

that the WarsawConvention“neitheradoptedanyuniform rule of its own nor authorizednational

courtsto pursueuniformity in derogationof otherwiseapplicablelaw.” Zichermanv. Korean Air

Lines Co.. 516 U.S. 229, 230-31 (1996). Further, the TsengCourt recognizedany preemptive

effect of the Warsaw Convention“extends no further than the Convention’sown substantive

scope.” 525 U.S. at 172. Thus, thisCourtjoins the chorusof othersholding that theMontreal (or

Warsaw) Convention does not completely preempt state law claims. See, e.g., DeJosephv.

ContinentialAirlines, Inc. No. 13-7714,2014WL 1891407,at *7.,8 (D.N.J. May 12, 2014); Zatta

v. SocieteAir Fr., No. 11-647,2011 WL 2472280,at *2..3 (C.D. Cal. June21, 2011); Nankin v.

Cont’l Airlines, No. 09-7851,2010 WL 342632,at *5 (C.D. Cal. Jan.29, 2010); Serranov. Am.

Airlines Inc., No. 08-2256,2008 WL 2117239,at *6,.,7 (C.D. Cal, May 15, 2008); Narkiewicz

Lame v. ScandinavianAirlines Svs.. 587 F. Supp. 2d888, 890 (N.D. Iii. 2008); Rotersv. Am.

Ajics Inc., 192 F. Supp.2d 661, 663 (N.D. Tex. 2001); Inc. v. AreoviasDc

Mexico S.A. de CV., 977 F. Supp. 1191, 1193 (S.D. Fla. 1997); LavadenzDc Estenssorov, Am.

Jet,S.A,, 944 F. Supp.813, 817-818(CD. Cal. 1996): 882 F. Supp.at 1059-60.

Courtsthat haveheld to the contraryhavebeenpersuadedthat the WarsawConvention’s

announcedgoalsof certaintyand uniformity for air carriersrequiresexclusivefederaljurisdiction.
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See,e.g., Husmanv. TransWorld Airlines. Inc., 169 F.3d 1151, 1153 (8th Cir. 1999); Schaffer

Condulmariv. U.S. Airways Grp.. Inc., No. 09-1146,2009 WL 4729882.at *8 (E.D. Pa. Dec. 8,

2009);Jonesv. USA 3000Airlines, No. 08-1855, 2009WL 330596,at *3 (ED. Mo. Feb.9, 2009);

Schoeffler-Millerv. Nw. Airlines. 2008 WL 4936737at *3.4 (C.D. Ill. Nov. 17, 2008);Knowlton

v. Am. Airlines, Inc., 2007WL 273794,at *5 (D. Md. Jan.31, 2007); Singhv. N. Am. Airlines,

426 F. Supp.2d 38 (E.D.N.Y. 2006).

This argumentis unpersuasivefor threereasons.First, so long as local law is in accord

with the limits of the Convention,certainty and uniformity for the carriers will be preserved.

Second,when local law is not in accord with the limits of the Convention,underTseng, the

Conventionpresumablyoperatesasan affirmative federaldefenseto any claim stretchingbeyond

thoselimits. Sompo,522 F.3d at 785; seealsoBeneficial, 539 U.S. at 9. This affirmativedefense

ensuresuniformity in accordancewith thepurposesandlimits of theWarsawConventionoutlined

in Zicherman,516 U.S. at 230-31. Finally, the circuit court opinions relied on by Defendants

interpret the Warsaw Convention, which did not contain the phrase “whether under this

Conventionor in contractor in tort or otherwise.” CompareMontreal Conventionart. 29, with

WarsawConventionart. 24. That additionallanguageindicatesthat local causesof actionmaybe

broughtsubjectto the Convention’slimitations, SeeDeJoseph,2014WL 1891407,*8 (noting the

difference between the operative language in the Montreal Convention and the Warsaw

Convention);Accord 928 F.2d 1267, 1282 (2d. Cir,

1991)(recoguizingthat theanalogousprovisionof theWarsawConventionmight bereadto permit

a local causeof action“subject to the conditionsandmonetarylimits of the Convention.”) Thus,

becausethere is no intent that “the federal causeof action . . . be exclusive” the complete

preemptionexceptiondoesnot apply. Beneficial,539 U.S. at 9 n.5.
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Applying the well-pleadedcomplaintrule. the Court finds that the Complaintpleadsoniy

statelaw causesof action,andso its claimsdo not ariseunderfederallaw. 28 U.S.C. § 1331.

IV. CONCLUSION

HavingthoroughlyreviewedMagistrateJudgeFalk’s Reportandrecommendationandthe

parties’ submissions, this Court hereby adopts Magistrate Judge Falk’s Report and

Recommendationand grantsPlaintiff’s motion for remand.An appropriateOrder accompanies

this Opinion.

DATED ,2014

CLAIRE C. CECCHI,U.S.D.J.
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