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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

PHILBERT F. KONGTCHEU. Civil Action No.: 2:13-cv-1856

Plaintiff,
OPINION

SECAUCUSHEALTHCARE CENTER,LLC,

Defendant.

CECCHI,District Judge.

TherearethreemotionsbeforetheCourt,Defendant’smotionto dismiss(ECFNo. 21) and

Plaintiffs two cross-motionsto strike (ECF Nos. 25 and 26). The Court decidesthe motions

withoutoral argumentpursuantto Rule78 of theFederalRulesof Civil Procedure.’For thereasons

set forth below the Court will administrativelyterminateDefendant’smotion to dismisswithout

prejudiceanddenyPlaintiffs motionsto strike.

I. BACKGROUND

Plaintiff wasa residentat Defendant’slong-termhealthcarefacility, andthis disputearises

out of numerousComplaintsby Plaintiff regarding his care at that facility. In his original

Complaint, Plaintiff allegesthat his room was unsuitable,that residentsand nurse’saideswere

stealinghis property, that his roommate’smedical issuesdisturbedhim. andthat his room would

The Court considersany new argumentsnot presentedby the partiesto be waived,çç
Brennerv. Local 514. United Bhd. of Carpenters& Joiners,927 F.2d 1283, 1298 (3d Cir. 1991)

(“It is well establishedthat failure to raisean issuein the district court constitutesa waiverof the

argument.”).
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flood. (ECF No. I ¶ 5). Plaintiff further aversthat the food at the facility was “terrible” and that

his attemptsto cookhis own food or to purchasefood to bepreparedfor him wereunreasonably

thwarted. (Id. ¶J 6-7). Plaintiff statesthat the showerroom’s unsanitaryconditionscausedhim

damage,that he was given incorrectmedications,and that his personalpropertywas damagedor

stolen.(Id. ¶J8-10). Plaintiff alsocomplainsthatDefendantandits agentsdid not carefullyguard

his personalinformation, and did not fulfill his needsfor specialmedicalequipment.(Id. ¶J 11-

12). Plaintiff claims that he was subject to harassmentand assaultby Defendant’sstaff, that

Defendantredirectedhis supplementalsecurityincomepaymentswithout his permissionandthat

Defendanttamperedwith his mail. (jd. ¶J 13-14).

PlaintiffsubmittedserialAmendedComplaints2settingforth furtherallegations.In the first

of theseAmendedComplaints,Plaintiff allegesthat he was not allowed to iron while living at

Defendant’sfacility. (ECF No. 4 ¶ 6). Plaintiff allegesthat he was servedimproperly labeled

supplements,and that his discussionswith Defendantsregarding the labeling immediately

precededthe initiation of involuntarydischargeproceedingsagainsthim, and that this seemedto

be an act of reprisal. (ECF No. 4 ¶j 7-8). Plaintiff soughtreliefbarringDefendantfrom evicting

him. In thesecondof theseAmendedComplaints,Plaintiff allegesthatDefendantenteredhis room

withoutpermissionandremovedhis personalitemsandtamperedwith his mail, (ECF No. 5 ¶J2-

2 The CourtnotesthatPlaintiff filed theseComplaintswithout leaveof court, andthat the

AmendedComplaintsare difficult to understandsince they do not set out his allegationsin a

complete documentwith separatelynumberedparagraphs.The Court notes that these filings

violate the federal rules. Fed. R. Civ. P. 1 5(a)(l)(”[aj party may amendits pleadingonce as a

matterof course”) (emphasisadded).However,given the liberal standardsfor pro se filings, the

Court will addressthe merits of all of Plaintiff’s allegations.However,Plaintiff is warnedthat

filing additionalcomplaintswithout leaveof court or written consentof Defendantmayresult in

sanctions.
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3). In the third of theseAmendedComplaints,Plaintiff re-submittedhis allegationsregardingthe

Defendant’sentry to his room. (ECF No. 7 ¶l 2-6). Plaintiff allegesthat he reportedthematterto

the SecaucusPolice, who he allegesspokewith the managementbut did not investigatefurther.

(4 ¶ 9). Plaintiff further allegesthat Defendantsattemptedto forcibly enterhis room to insert

anotherbedinto it, andthat thepolicewerecalledby the facilities to assist.(4¶J 12-20).Plaintiff

allegesthat oncethe police arrived, the police threatenedhim with arrest,but that the police did

not arresthim afterhe threatenedto recordthe incident. (Id. at ¶ 21-22). Plaintiff claims that the

incident increasedhis stresslevels,which aggravateshis medicalconditions.(Id. at ¶J26-28, 36-

37). Plaintiff soughtto add the SeacaucusTown Police departmentas a defendanton statelaw

claims. (RI. at ¶ 39). In the final AmendedComplaint,Plaintiff allegesthat the defendanttreated

him differently becausehe receivesMedicaid, and addsallegationsregardingthe obstructionof

his mail. (ECF No. 23 ¶J5-6).

Defendantmovedto dismiss.This Courthasjurisdictionunder28 U.S.C. § 1331.

II. LEGAL STANDARD

A. Motion To Dismiss

For a complaintto survivedismissalpursuantto Rule 12(b)(6). it “must containsufficient

factualmatter,acceptedas true, to statea claim to relief that is plausibleon its face.”Ashcroftv.

556 U.S. 662, 678 (2009) (quotingBell AtI. Corp. v. Twomblv, 550 U.S. 544, 570 (2007)).

In evaluating the sufficiency of a complaint, the Court must accept all well-pleadedfactual

allegationsin the complaintas true anddraw all reasonableinferencesin favor of the non-moving

party, SeePhifli sv. Cntv. of 11e’henv.515 F.3d224,234 (3d Cir. 2008).However,the“[fjactual

allegationsmustbe enoughto raisea right to relief abovethe speculativelevel.” Twombly, 550

U.S. at 555. In other words, “[a] pleading that offers labels and conclusionsor a formulaic
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recitationof theelementsof a causeof actionwill not do. Nor doesa complaintsuffice if it tenders

nakedassertionsdevoidof furtherfactualenhancement.”Iqbal, 556U.S. at 678 (internalcitations

andquotationsomitted).

B. StandardFor ReviewingProSeFilings

BecausePlaintiff is aproselitigant, his filings areentitledto a liberal construction.Diuhos

v. Strasberg,321 F.3d 365, 369 (3d Cir. 2003). This Court thereforehas a specialobligation to

discernboth thenatureof the relief andthe appropriatelaw to governhis request.

III. PLAINTIFF’S FEDERAL CLAIMS

Liberally construingPlaintiff’s complaints,it appearsasthoughhehasassertedasmanyas

tenseparateclaimsthat might ariseunderfederal law. Theseare: (1) violation of HIPAA privacy

rights,45 C.F.R. 160-164(ECF No. 1 ¶ 20); (2) a violation of theresident’srights regulationsthat

an institutionmustmeetin orderto qualify for certainparticipationin the MedicareandMedicaid

programs,42 C.F.R. § 483.10(ECF No. 1 ¶ 18); (3) violation of criminal statutesagainstwire

fraud, 18 U.S.C.§ 1343 and 1346(ECF No. I ¶ 24); (4) violationsof the criminal statuteagainst

obstructionof correspondence,18 U.S.C. § 1702 (ECFNo. 1 ¶ 40); (5) violation of theFood Drug

andCosmeticAct asamendedby theNutrition LabelingandEducationAct, 21 U.S.C. § 301 (Id.);

(6) violation of theAmericanswith DisabilitiesAct, Title III (“ADA”), 42 U.S.C.§ 12181-12189

(Id.); (7) violationsof theFalseClaimsAct (“FCA”) under31 U.S.C.§ 3729-3733(ECF No. I ¶

27); (8) violation of the requirementsfor nursingfacilities under42 U.S.C. § l396r (ECF No. 4 ¶

4); (9) violation ofhis First Amendmentrightsby Defendant(ECFNo. 5 ¶ 4); and(10) a violation

of his Fifth Amendmentrights by Defendant(ECF No. 23 ¶ 3).

Although Defendantstyles its motion as oneto dismissthe entire Complaint,Defendant

doesnot addresseachoneof theseclaims.This leavestheCourt with anundevelopedrecordupon
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which to make a determination.In particular. Defendantdoes not address(I) Plaintiffs ADA

claims, (2) Plaintiff’s FederalFCA claims, (3) Plaintiffs claimsof violation of the requirements

for nursingfacilities under42 U.S.C. § 1 396ror (4) Plaintiffs constitutionalallegations.

Therearealso two otherproceduralissueswhich makea thoroughreview difficult. First,

Plaintiffs Fourth AmendedComplaint was filed after Defendant’smotion to dismiss. Second,

sincethis motionwas filed, Plaintiff hassubmitteda motion for a preliminaryinjunction that sets

out additionalfactsrelevantto theParties’dispute.Accordingly, in light ofthe incompletebriefing,

the posture of this motion relative to the Fourth Amended Complaint, and the subsequent

application for injunctive relief, the Court will terminate this motion and give Plaintiff an

opportunity amendhis Complaint so that the partiescan have a full opportunityto arguetheir

respectivepositions. SeeDaewooElec. Am. Inc., v. T.C.L. Indus. (H.K.) Holdings, 2008 WL

5136937,at *3 (D.N.J. Dec. 5, 2008) (citing U.S. S.E.C.v. Infinity Grp. Co., 212 F.3d 180, 197

(3d Cir. 2000) (“Matters of docketcontrol and schedulingarewithin the sounddiscretionof the

district court.”).

IV. DEFENDANT’S REQUESTTO ARBITRATE

On reply in supportof its motion to dismiss, Defendantarguesfor the first time that

Plaintiff must arbitratethis disputedueto a contractbetweenPlaintiff and Defendant.(Def. Rep.

at 4). Plaintiff respondsthat he doesnot recall siguingthe document,andsurmisesthat he wasnot

shown the entireagreement.(ECF No. 26 at 4). The Court declinesto addressan issueraisedby

Defendantimproperlyon reply. However,becausethis caseis still in its earlystages.this is without

prejudiceto any future filing of a properly noticed motion to arbitratein this case.Ehleiter v.

GrapetreeShores,Inc., 482 F.3d 207, 223 (3d Cir. 2007) (waiverof arbitration“will normallybe

found only wherethe demandfor arbitrationcamelong after the suit commencedandwhenboth



partieshadengagedin extensivediscovery”) (internalquotationsomitted).

V. PLAINTIFF’S MOTIONS TO STRIKE

Plaintiff seeksto strike portions of Defendant’sAffidavit and portions of Defendant’s

briefing. (ECF No. 25 at ¶J 1-4 (seekingto strike affidavits, exhibits,and“all speculationson the

plaintiffs motivesfor filing the complaintas immaterialfor thepurposeof this motion.”)). Under

Rule 12(f) a party maymoveto “strike from a pleadingan insufficient defenseor anyredundant,

immaterial,impertinent,or scandalousmatter.” A court hasconsiderablediscretionin decidinga

motion to strike. Jonesv. U.S.,No. 10-cv-3502,2012WL 2340096,at *2 (D.N.J. June18, 2012)

(quotationsomitted). Motions to strike aredisfavoredand will be denied“unlessthe allegations

haveno possiblerelationto thecontroversyandmaycauseprejudiceto oneof theparties,or if the

allegationsconfusethe issuesin the case.”In re Schering-PloughCorp./EnhanceSec. Litig., No.

08-cv-397, 2009 WL 1410961, at *1 (D.N.J. May 19, 2009). Although Rule 12(f) applies to

pleadings,it hasbeenappliedusingthis standardto otherdocumentsby othercourtsin this district.

SeeJones,2012WL 2340096,at *2. However,it hasalsobeenheld thata brief is not a “pleading”

which is properly the subjectof a motion to strike. Rivera v. U.S., No 12-cv-1339,2013 WL

826396, at *1 (M.D.Pa. April 30, 2013), see also Hrubec v, Nat’l R.R. PassengerCow., 829

F,Supp.1502, 1506 (N.D.Ill. 1993); Rule 7(a) (listing pleadingsallowed).

In anyevent,the Court finds that plaintiff hasnot shownthat theassertionsin Defendant’s

submissionsare irrelevant, causeprejudice. or confuse the issuesin this case.3Accordingly,

TheCourt is mindful that,otherthan“certainnarrowlydefinedtypesof material,” it may

not considermattersoutsidethe pleadingsin decidinga motion to dismisswithout convertingthe

motion into one for summaryjudgment. In re Rockefeller Center Properties,Inc. Securities

Litigation, 184 F.3d280. 287 (3d Cir. 1999).
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Plaintiff’s motion to strike is denied.

VI. CONCLUSION

Defendant’smotionto dismisswill be terminated withoutprejudice.Plaintiff’s motionsto

strikewill bedenied.An appropriateorderaccompaniesthis opinion.

DATED: ‘\& 3°,

CLAIRE C. CECCHI,U.S.D.J.
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