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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

REGINA LOMAX, on behalf of herself :
and others similarly situated : Civil Action No. 13-1945 (SRC)

Plaintiff,
OPINION
V.

MERACORD LLC, and JOHN DOES-§,

Defendans.

CHESL ER, District Judge

This matter comes before the Court upon the mdiied by DefendantMeracord LLC
(“Defendant” or “Meracord”) tdransfer venue pursuant to 28 U.S.C. § 140f@)ntiff Regina
Lomax (“Plaintiff’ or “Lomax”) has opposed the motion. The Court has coreidbe papers
filed by the parties and proceeds to rule on the motion without oral argument, pursuexdra F
Rule of Civil Procedure 78. For the reasons discussed below, the CogmantMeracord’s
motionand transfer this action to the Unite@tss District Court for the Western District of

Washington.

l. BACKGROUND
This putative class action arises out of Plaintiff Lomax’s subscription to thlet“D
Settlement System” offered by third party P&olutions and her agreement to recéine

payment processing services of Defendant Meracord in connection therkantlax,a resident
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of New Jersey, retained the debt settlement servide&Bf which, according to théirst
Amended Complaint, agreed to negotiate with her credifbosmake thenonthlypayments
required under her agreement with P&E, Plaintiff signed a “Sigrgreédmerit with Defendant
Meracord,authorizing Meacad to debit Lomax’s bank account and disburse the money to
creditors.Defendant Meracord Belaware limited liabilitycompany, whose sole member is a
citizen of the State of Washington. Meracord maintampiincipal place of business in
Washington.
The“Signup Agreemeritstates that Meracordormerly known as “NoteWorld”) would
provide Loma with services subject to the AgreemieriTerms and Conditions.” Among the
listed “Terms and Conditions” is a forum selection clause. It provides as/foll
Acceptance; Governing Law; Venue. NoteWorld shall not be bound by
the Signup Agreememindno contract vll exist until NoteWorld
acknowledges acceptance, renders for Customer any of the Services
subscribed for herein, or otherwise indicates its acceptance. The Signup
Agreement shall be deemed to have been accepted, if at all, by NoteWorld
in the state of Washington. The Signup Agreement will be governed by
the laws of the State of Washington. Any and all legal action must be
transacted or brought in a court located in the State of Washington.

(Signup Agreement, Terms and Condition8, &ttacled toFirst AmendedComplaint as Ex. B.)

On November 7, 2012, Plaintiff initiatder lavsuit in New Jersey state court, asserting
three causes of action pursuant to New Jersey statutes. She filed it asva platsgi action, on

behalf of other New Jsey resident€On March 27, 2013, Defendant removed the action to this

Court, on the grounds that this Court has diversity jurisdiction pursuant to 28 U.S.C. § 1332(d).



. DiscussioN
Meracordmoves to transfehis action to the Western District of Washingmmsuant to
28 U.S.C. § 1404(a). That provision states: “For the convenience of parties and witndbses, i
interest of justice, a district court may transfer any civil action to any oisteictior division
where it might have been brought or to any district or division to which all parties ha
consented. 28 U.S.C. § 1404(a)To transfer an action under § 1404(a), venue must be proper

both in the transferor court and the transferee cQasteoteh, Inc. v. GenSci Regeneration

Scis., Inc. 6 F. Supp. 2d 349, 357 (D.N.J.1998). The party seeking to transfer must show that the

alternative venue is not only adequate, but also more convenient than the current one. Jumara v.

State Farm Ins. Cp55 F.3d 873, 879 (3d Cir.1995); Ricoh Co., Ltd. v. Honeywell, Inc., 817 F.

Supp. 473, 480 (D.N.J.1993). The Third Circuit has held that “[s]ection 1404(a) transfers are
discretionary determinations made for the convenience of the parties and pre sigiptbee

court has jurisdiction and that the case has been brought in the correct foruertyhafSt.

Riel, 495 F.3d 72, 76—77 (3d Cir. 200%7).

Meracord’smotion to transfer venue properly falls within the purview of § 1404(a), as
both the District of New Jersey and the proposed transferee district would s@noper venues
for this action The statute governing ven®8 U.S.C8 1391, provides that a civil action may
be brought in “a judicial district in which any defendant resides, deféndants are residents of
the State in which the district is located.” 28 U.S.C. § 1391(b)(1). The only Defendakiname
this lawsuit, Meracord, resides in tB&ate ofWashington, making the federal district courts of

Washington appropriate venues. The statute also provides that a civil action bnaydig in

! At the time this action was removed, the Court reviewed the First Ami@aimplaint to determine that it has
subject matter jurisdiction. The Court was satisfied that this putdtise action properly supported diversity
jurisdiction pursuant to 28 U.S. § 1332(d).



“a judicial district in which a substantial part of the events or omissions giving ftise tbaim
occurred. 28 U.S.C. § 1391(b)(1). Lomax, who resided in New Jersey at all relevant times,
executed the Signup Agreement and generally received, or was supposed to regeege ser
from Meracordin New Jersey with regard to her debts and accounts.

To determine whether, in its discretion, the Court should order a transfer ofitime act
pursuant to 8 1404(a), it must balance various private and public intdreatra 55 F.3d at

879. InJumarathe Third Circuit provided a list of factors a district court should consider. The

private interest factors are: (1) plaintiff's forum preference as manifesthd original choice;
(2) the defendant’s preference; (3) whether the claim arose elsewhere; (4) theerwevehthe
parties as indicated by tmeelative physical and financial condition; (5) the convenience of the
witnesses (only to the extent that the witnesses may actually be unaviaitabtd in one of the
fora; and (6) the location of books and records (only to the extent that the files could not be
produced in the alternative forumld. The public interest factors are: (1) the enforceability of
the judgment; (2) practical considerations that could make the trial egegigous, or
inexpensive; (3) the relative administrative difiiy in the two fora resulting from court
congestion; (4) the local interest in deciding local controversies at hontke (Bliblic policies
of the fora; and (6) the familiarity of the trial judge with the applicable statenlalversity
cases.ld. at879-80.

Meracord’s motion relies heavily on thentractual forum selection clauset forth in
the Signup Agreement. The Supreme Court has held that in a federal case groundedity diver
jurisdiction, it is federal law- and particularly 8404(a)— which governs the district court’s
enforcement of the forum selection clause in deciding whether to transfer \&tewart Org.,

Inc. v. Ricoh Corp., 487 U.S. 22, 32 (1988). Thus, the Court must consider this clause within the
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rubric of the multifactored analysis the Third Circuit articulatedumara Though a forum

selection clause is not dispositive of the question of whether a transfer of venue undeag 1404(
is warranted, it is nevertheless typically given significant weight in thigsisald. at 2931;
Jumara55 F.3d at 880. The Third Circuit has reasoned that, when baldaheingative
convenience of two competing faraasection 1404 (alransfer analysis, a forum selection
clause “is treated as a manifestation of the parties’ preferences as to a carffgamerHence,
within the framework of § 1404, Congress ‘encompasse[d] consideration of the gantiats
expression of their venue preferenceddimara55 F.3d at 880 (quotyStewarf 487 U.S. at 29-
30)).

Here, the forum selection clause weighs heavily in favor of transfehimgdtion to the
Wesgern District of Washington. The clausmadlystates that[a] ny and all legal action must
be transacted or brought in a court located in the State of Washington.” (Signup Agreement
Terms and Conditions, 1 8 (emphasis addeligpplies to the instant legal action, as $hgnup
Agreement between Lomax and Meracord forms the basis for their refati@msl for the
serviceperformed by Meracord for Lomax. Thus, though the Complaint statesombractual
theories of recovery, the action has a logical connection to the contract laeckfsre covered

by its broad forum selection clause. John Wyeth & Bro. Ltd. v. CIGNAGotp., 119 F.3d

1070, 1074 (3d Cir. 1997).

Consistent with Third Circuit authority, this Court must interpret that clauseginedtin
the contract signed by Lomax, as an expression of her agreement that tio¢ \Bastington
would be a convenient drpreferable location to litigate her disputes with Merac&ee
Jumara55 F.3d at 880lt is well-established that a forum selection clause is presumptively

valid andenforceable. The Bremen v. Zapata-SHore Co., 407 U.S. 1, 10 (1972To defeat
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enforcement, the objecting party must make a strong shodgdgifat it[the forum selection
clauselis the result of fraud or overreaching, (2) that enforcement would violate a ptrblg
policy of the forum, or (3) that enforcement wouldhe particular circumstances of the case
result in litigation in a jurisdiction so seriously inconvenient as to be unreasén@olastal

Steel Corp. v. Tilghman Wheelabrator Ltd., 709 F.2d 190, 203 (3d Cir. X888)denied464

U.S. 938 (1983)pverrded on other grounds by Lauro Lines S.R.L. v. Chasser, 490 U.S. 495

(1989)).

Lomaxhas not argued that this dispute falls outside the scope of the forum selection
clause, or that the clause is indalRather, she contenttsatMeracord has waived its rigto
enforce it by removing thactionto the District of New Jersey and proceeding with litigation in
this venue, rather than immediatelgeking enforcement of the forum selection clandéew
Jersey state court or, at the latest, raising improper \@nadasis for a motion to dismiss
pursuant to Federal Rule of Civil Procedure 12(b)®lgintiff stresses that this motion to
transfer venue was not filed until eight months after removal, by which timedsefehad
already filed a motion to compeltration, made a Rule 68 offer of judgment and engaged in
discovery? Plaintiff alsonotes that contrary to the Signup Agreement’s choice of law provision,
stating that Washington law will govern any dispuisfendanteliedon New Jersey law in its
motion to compel arbitration. She argues that Meracord’s conduct essentially subodongm
shopping, pointing out that, while Meracord’s motion to compel arbitration was ultymatel

unsuccessful, at the time it filed the motion the law in New Jersey wasfaworable than

2 The offer of judgment, served Gaintiff on June 20, 2013, was not accepted. The parties have filed motions
concerning the effect of the offer of judgment on this litigation, makiggraents about, among other things, the
nature anekxtent of relief to which Plaintiff is entitled under her statuttayses of action. Thopending motions
will be handled by the transferee court.



Washington’daw with regard to Meracord’attempt to enforce an arbitration clause contained
in a contract to which Meracord was not party

Plaintiff's waiver argument, however, lacks legal basis. As Defendant paipteven if
the Thrd Circuit were to treat a motido enforce a forum selection clause as tongismissor
improper venue pursuant to Rule 12(b){8)Jieracord does not raise improper venue as an
affirmative defense andioes not seek dismissal of the action. Ratfleracord moves for
transfer pursuant to § 1404(a), which may be brought even after a responsive péefldohg

SeeWright, et al., Fed. Practice Rrocedure§ 3829 (2012)see als®llen v. United States

Dep't of Homeland Sec514 F. App’x 421, 422 {5Cir. 2013) (remanding action for

consideration by district court of venue transfer pursuantl#08(a) “[b]ecausa party may
seek a § 1404(a) transfer of venue after filing its first responsive pléadifdaintiff simply
cites no authority thatrpcludes a party from seeking transfer pursuantltéCgl(a) after
conducting some litigation in the transferor vefiue.

In a related argumeritpmaxmaintains that Meracord is estopped from invoking the
forum selection claudeecause it has alreadyguel, albeit unsuccesstyl that this dispute

should be resolved by arbitration in the State of Florida under the laws of the Statedaf F

% Lomax noteshat a majority of circuits treat motisto enforce forum selection clauses as motions for improper
venue, subject to Rule 12(b)(3), and thugues thaapplying the majority view, a failure to raise improper venue in
Meracords motion to compel arbitration waives that defense, pursuant ta&®h)él). Meracord respontly

arguing that improper venue based on a forum seleckmsels cansidered in the Third Circuit to lggverned by
Rule 12(b)(6) and thus, in this jurisdiction, is not treated dsefense subject to waiveBeeSalovaara vJackson

Nat'l Life Ins. Co, 246 F.3d 289, 2989 (3d Cir. 2001).

* Instead, Plaintiff cites a number of cases that deal with contractuahtidsitprovisions and hold that the right to
demand arbitration pursuant thereto may be waived by litgaticourt. See, e.g.Nino v. Jewelry Exchange, Inc.
609 F.3d 191, 209 (3d Cir. 2010) (holding that “prejudice is the touchstonetéomiteing whether the right to
arbitrate has been waived by litigation condyct&part from providing no indicatiothat the waiver analysis
applicable to arbitration clauses would apply to forum selection claus@gjfPdoes not make a showing that she
would be prejudiced by aansfer to the Western Distriof Washingtorsimply because the parties have engaged i
some motion practice and have proceeded with discovery, as ordered by tbeditadgudge
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(per the terms of the arbitration clause in Lomax’s contract with the third gestysettlement
company), not through the courts and not under the laws of the State of WashRigtotitf
relies on the doctrine of judicial estoppel. “Judicial estoppel generally preveats/drom
prevailing in one phase of a case on an argument and then relying on aictomyradgument to

prevail in another phase.” Pegram v. HerdrisBO U.S. 211, 228 n. 8 (2000). The Third Circuit

has held that it is an “extraordinary remedy” and may apply only if thre@eetgnts are met:
“[F]irst, the party in question must have adopted irreconcilably inconsistentopssisiecond,

the party must have adopted these positions in ‘bad faith’; and third, there must be a #mawing
judicial estoppel is tailored to address the harm and that no lesser sanction wanffiCisat.”

Chao v. Roy's Constr., Inc., 517 F.3d 180, 186 (3d Cir.2008). Witlveut aching an

examination of those requirements, this Court concludes that the doctrine is cogmpletel
inapplicablebecause Meracord did not persuade the Court, on the earlier motion, that it could
enforce a contractual arbitration clause despite being-@igoatory to the contracthe Third

Circuit has held thatjtidicial estoppel is generally not appropriate where the defending party did

not convince the District Court to acceptetlier position.” G-I Holdings, Inc. v. Reliance Ins.

Co., 586 F.3d 247, 262 (3d Cir. 2009yhile Meracordmade an argument for arbitration, it did
not prevail on that argument. The Court denied Meracord’s motion to compel arbitration, thus
providing Lomax no basis for her argument that, under the principles of judicial estoppel,
Meracord should be barred from invoking the forum selection clause based on itse#arli¢o
compel arbitration.

Of all the arguments opposing enforcement of the fordetsen clause, the one that
most dosely approximates one of the narrow grounds foremiorcement is that due to her

health and age, Lomax will be deprived of her day in court if forced to litigate in a forum
8



thousands of miles from her New Jersey homéhile it is sympathetic, the Court is not
persuaded that Lomax’s personal circumstances réimel&/estern District of Washingten
forum so selously inconvenient as to be unreasonalblemax’s physical presence in
Washington State is not requiredaiford her a fair opportunity to litigate. “A plaintiff may

have [her] ‘day in court’ without ever setting foot in a courtroom.” Effron v. Sun Linee€s,

Inc., 67 F.3d 7, 11 (2d Cir. 1995) (reversing district court’s decision not to enforce forum
selection clause, reasonitigat district court erred in concluding that tlause which required
an American plaintiff to litigate her claim in Greece, wouldrdepher of her day in court)in
addition, the availability of technology that can eliminatéegsen any need for Plaintiff's travel
to Washington further indicates that enforcement of the clause would not be sdtdiffito be
unreasonable or unjust. Indeed, Meracord states in its reply brief that it mgwolimake
necessary accommodat®) such as deposing Lomax in New Jersey and having her participate in
proceedings by teleconference or video conference.

In sum, Plaintiff has not made the strong showing required to establish a proper basis
upon which to invalidate a forum selection clause. The forum selection clause igrthp S
Agreement must, therefore, factor into this Court’s consideration of whetherete District
of Washington would present a more convenient forum. The Court turns, then, to an analysis
under 8§ 1404(a), asformed by the relevadumardactors.

Theprivate factoraveigh in favor of transferAs a manifestation of the parties’ desire to
litigate in Washington, the enforceable forum selection clause is a sagni@onsideration.
Though Lomax nevertheless chose to initiate her action in New Jersey, dfjsiaintice of
forum is not entitled to deferentwhere the plaintiff has already freely contractually chosen an

appropriate venue.Jumara55 F.3d at 880. Defendant, of course, clearly prefetstiba
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litigation proceed in Washington. There is no indication, moreover, that proceeding in
Washington would pose a serious inconvenience, such as to prevent Plaintiff froiedife
participating in the litigation, as the Court discussed above. &oPhaintiff indicated that any
witnesses will be unavailable for trial in the transferee forum. Finakyabbrd asserts that the
relevant books and records, while available for production in either forum, aregilyyisicated
in Tacoma, Washington.

Likewise, the public factor considerations support transfer. In particular, judicia
efficiency will be served by transfer to the Western District of Washingtbare a similar class
action suit is pending against Meracord. That case, captiomealda vMeracord, et aJ.No.
12-cv-5657BHS (the “Canada action"onsolidates two actions brought by residents of lllinois
and Pennsylvanjavhich, incidentally, were filed before Lomax filed her suit in New Jestate
court. TheCanadaaction asserts vans claims, including federal RICO and Washington
Consumer Protection Act claims, on behalf of a nationwide class baséeracord’s
involvement in the debt settlement services for which plaintiffsesigp, ostensibly through
independent debt settlemammpanies, an overall arrangement alleged to be a sWérite
Lomax filedthis action on behalf of a class of New Jersey residents, and asserts tagtesa o
under New Jersey statutes, the related nature of the alleged miscondecsaméiefendant
involving almost identical factual circumstances to those presented in the natagsaation
pending in Washington strongly suggest that transfer of this action will minimgtieahive
discovery and save the courts and parties time and expenseovilipithe Canada action
demonstrates that the dispute arising out of Meracord’s transactions in debteattl

arrangements is not a local controvespgcific to New Jersey, such that a great interest in
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litigating in this state would be presentethe Court observes that, in her opposition brief,
Lomax does not contest any of Meracord’'s arguments regarding the weightaofttrs.f

Based on the forum selection clause andlthmaa factors, this Court concludes, in its
discretionthat a transfer of th actionto the Western District of Washington would promote the
convenience of the parties and serve the interests of justice. Meracord bastdated that a

transfer pursuant to 28 U.S.C. 8§ 1404(a) is warranted.

[11.  CONCLUSION
For the foregoing reasons, the Court \gidntMeracord’s motion teransfer venue.
This action will be transferred, pursuant to 8 1404(a), to the United Statestiisturt for the
Western District of WashingtonAn appropriate Order with be filed together with this Opinion.
s/Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: October 16, 2013

11



