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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
TOMAS LOZADA, JR,,
Plaintiff, :  Civil Case No. 13-2090(FSH)
V. :  OPINION
ANTHONY CASALE, ET AL, : Date:July 17,2014

Defendants.

HOCHBERG, District Judge;

This matter comelefore the Court upon Defendants’, Probation Division, Vicinage
Chief Probation Officer Anthony Casale, Senior Probation Officer Andrea Gemoda
Administrative Specialist Rosanne Lomolis¢‘Defendants”) motion to dismiss (Dkt. No. 17),
pursuant to Federal Rule of Civil Procedure 12(b)(1) and 12(b)(6). Thid kas reviewed the
submissions of the parties and considered the motion pursuant to Federal Rule of Gidiiferoc
78.

l. BACKGROUND

During Plaintiff's incarceration at Yardville Youth Correctional Facility, la&ghild
support to his daughter. In 1991, Plaintiff purportedly received a court order providing Rosa
Torres with temporary custody of both his daughters regdiredhim to pay thirty dollars a
week in child support.

Once Raintiff was released from @on, heallegedly filed a motion in New Jersey State

Superior Courtin the Family Partcontesting his obligation to pay child supp@taintiff
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maintains that he was giveastody of his daughters, and advised the Probation Division that
Ms. Torres should have been paying child support to him. Plaimifitainsthat he nevertheless
continued paying child support; though; he does not specify whether those payments were for
current obligations or arreardakhtiff further asserts that the Probation Division failed to
acknowledge his payments, and that he was consequently incarcerated numeramgetitines
years due to his purported failure to pay child support.

By 1997, Plaintiff owed $4,439.00 arrears, wdh increased to $6,575.50 as of October
5, 1999. As a result, Plaintiff retained counsel and requested an audit of his probation account
Plaintiff appeared before the Honorable John O’'Shaunessy, J.S.C., on August 13, 2010, to
request an audit of his prdi@n accoumt. After reviewing Plaintiff's probation account, Judge
O’Shaunessy found that Plaintiff owed $5,700.00 in arrears. Following Judge O’Sh&inessy
decision, Plaintiff allegedly requested a record ofttharing. Plaintiff alleges thae was not
providedwith the correct tape.

On April 16, 2012Plaintiff filed a lawsuit in the Law Division against the Superior
Court of New JerseyProbation Division, Child Support Enforcement Unit. In that lawsuit, much
like the instant oneRlaintiff alleged hat he was falsely imprisoned and required to pay child
support arrears, even though he had not been under any obligation to pay child slawpiift. P
also alleged in the Law Division action that the Probation Division had misplacddltis c
support payments.

On January 18, 2013, Defendamshe Law Division actioffiled a motionto dismiss
Plaintiffs Complaint.Defendants arguetthatPlaintiff's claims againsDefendantsvere barred
by sovereign immunity and qugsidicial immunity.Additionally, Defendants argued that

Plaintiff's claims were also without merit becau®efendants were not “persons” amenable to



suit under 42 U.S.C. §1983 or N.J. Stat. Ann §10:6-1 to~@lowing oral arguments on
February 8, 2013, the Honorable Lawrence M. Maron, J.S.C., granted Defendants’ motion to
dismissthe complaint and denied Plaintiff’'s motion to amend.

On November 12, 2013, Plaintiff filatle instantlawsuit asserting a claim for the
violation of his due process rights, presumably brought under 42 U.S.C § 1983, as well as claims
for: theft by deception, alienation, mental cruelty, mental anguish, false imprisgrabase of
power, contempt, @hdefam#éon. Haintiff seeks: (1)an orderfrom this Court directing the
Superior Court of New Jersey, Chancery Division, Family Part (“Family))Raraudit his child
support accounts; (2) compensationfalseimprisonment due to hisllegedfailure © pay child
support; (3) reimbursement for child support payments; (4) punitive damages; (5}dhegices
of his driving privileges which were suspended due to Plaintiff's purported failwamply
with his child support obligations; (6) the termination of all child supipes and garnishments
and (7) a rasaining order to prohibit the Probation Division from enforcing child support orders
against him.

. STANDARD OF REVIEW

a. Federal Ruleof Civil Procedure 12(b)(1)

A motion to dismisspursuant to Federal Rule of Civil ProcediZ$b)(1) challenges the
existence of a federal coursibject matter jurisdiction. Fed.R.Civ.P. 12(b)(1). When subject
matter jurisdiction is challenged under Rule 12(b)(1), the plaintiff must bear thenkafirde
persuasionMcNutt v. Gen. Mortors Acceptance Corp. of JriR88 U.S. 178, 189 (1936)EVen
in cases brought byro seplaintiffs, the Third Circuit Court of Appeals has affirmed the

dismissal ofactions, which contain only vague and conclusory allegat®res; v. Creamer465

1 N.J. Stat. Ann §10:6-1 to -2 is New Jersey’s equivalent of 42 U.S.C §1983.



F.2d 179, 182 n. 2 (3rd Cir. 1972ge also Rotol32 F.2d at 922 (approvirigray in dictum).
However, the Court should consider a plaintiff's pro se status when evalhatisyecificity of a
complaint.Haines v. Kerner404 U.S. 519, 520 (1972).

A motion to dismiss for lack of subject matter jurisdiction may either (1) “attack the
complaint on its face” or (2) “attack the existence of subject matter jurisdintfast, quite
apart from any pleadingsMortensen v. First Fed. Sav. & Loan As$49 F.2d 884, 891 (3d
Cir.1977). “The defendant may facially challenge subject matter jurisdisyi@mguing that the
complaint, on its face, does not allege sufficient grounds to estahlgbct matter jurisdiction.”
D.G. v. Somerset Hills School Di€i59 F.Supp.2d 484, 491 (D.N.J.2008). On a facial attack,
“the court must consider the allegations of the complaint as Matensen549 F.2d at 891.

“A defendant can also attack sulijetatter jurisdiction by factually challenging the
jurisdictional allegations set forth in the complaim.G., 559 F.Supp.2d at 491.

Upon a factual attack, by contrast, the court need not presume the truth of theoalegat
and “is free to weigh the evidence and satisfy itself as to the existence af@stpdiear the
case.”"Mortensenp49 F.2d at 891. Moreover, when considering a factual challenge to the
Court's jurisdiction under Rule 12(b)(1), the Court is “not confined to the allegations in the
complaint ... and can look beyond the pleadings to decide factual matters relatiggiotjon.”
Cestonaro v. U.S211 F.3d 749, 752 (3d Cir.2000) (citiMprtensen549 F.2d at 891). In doing
so, the court should “consider the allegations of the complaint and documents refdreraiad t
and attached thereto, in the light most favorable to the Plair@ffuld Elecs., Inc. v. United
States, 220 F.3d 169,176 (3rd Cir. 200Blevethdess, for either a facial or factual attack, the

burden is on the platiff to prove jurisdictionMcNutt 298 U.S. 178, 189 (1936).



b. Federal Rule of Civil Procedure 12(b)(6)

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim to relief that is plausible on its fAs@ctoft v. Igbgl 129 S.

Ct. 1937, 1949 (2009) (quotirigell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007pee also
Phillips v. County of Alleghen%15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires
a complaint with enough factual matter (taken as true) to suggest the requiredtelérhis
does not impose a probabilitygrement at the pleading stage, but instead simply calls for
enough facts to raise a reasonable expectation that discovery will revealceviokeithe
necessary element.”) (internal quotations omitted).

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis. “First, the factual and legal elements of a claim should beawebarThe District
Court must accept all of the complaint’'s weléaded facts as true, but may disregard any legal
conclusions. Second, a District Court must then determine whether the facts atiepe
complaint are sufficient to show that the plaintiff has a plausible claim for relledwler v.
UPMC Shadyside578 F.3d 203, 21@1 (3d Cir. 2009) (internal citations and quotations
omitted). “A pleading that offers labels and conclusions or a formulaic recitatiorealéments
of a cause of action will not do. Nor does a complaint suffice if it tenders naketoasser
devoid of further factual enhancementlgbal, 129 S. Ct. at 1949 (internal quotations and
alterations omitted).

“As a general matter, a district court ruling on a motion to dismiss may not epnsid
matters extraneous to the pleadings. However, an exception to the general thée a
‘documentintegral to orexplicitly relied upon in the complaint’ may be considered ‘without

converting the motion [to dismiss] into one for summary judgmenti’re Burlington Coat



Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997) (internal citations omitted) (emphasis in
original).

[11.  DISCUSSION

Defendants move to dismistamitiff’s Complaint on several grounds. First, Defendants
argue thathe statue of limitations bars Plaintiff's clain®econd, Defendants argue that this
Court lacks subject matter jurisdictiparsuant tahe RookerFeldmandoctrine. Third,

Defendants argue that they are entitled to Eleventh Amendment immeaoéyde they are not
“persors’ amenablego suit under 42 U.S.C. § 1983. The Defendants’ argunaeatonsidered
in turn 2

a. The Statute of Limitations

Plaintiff asserts a variety of claims against multiple Defendants arising ¢l alleged
wronging of the Probation Depargémt. Defendantsarguethat this Courshoulddismiss
Plaintiff's claims for damages because they are barred by the statute dfdimsitéhis Court
agrees.

Actions brought under 42 U.S.C. 8§ 1983 are governed by the personal injury statute of
limitations of the state in which the cause of action accr@si. v. Bridgewater Twp. Police
Dep't,892 F.2d 23, 25 (3d Cir.1989). For section 1983 actions in New Jersdyat'Btatute is
N.J.S.A. 2A: 14-2, which provides that an action for injury to the person caused by wrongful act,
neglect, or default, must be convened within two years of accrual of the causerof 8cbwn
v. Foley,810 F.2d 55, 56 (3d Cir.1987). Treéore,the limitationsperiod for Tomas Lozada’s

claimsis two yearsSee also O'Connor v. City of NewadikdO F.3d 125, 126-27 (3d Cir. 2006).

2 For the reasons stated below, this Court does not reach several of Defendaetgdroff
grounds for dismissai.e., theYoungermoctrine, Prudential Standing, and Quasdicial
Immunity.



Defendantsrgue that Plaintiff £onstitutionabndtort claims relating to Defendants’
allegedwrongdoing accrued on June 14, 20&hen Plaintiff filed a Notice of Tort Clairs.
Therdore, when Plaintiff filed his @mplaint on November 12, 201i8wasmore than two years
past the accrual dafePlaintiff does not dispute these facts, but submits that since the
wrongdoing still existsthe statute of limitations does not bar his law8uit.

In an effort to overcome the apparent untimeliness of his claims, the Plaiekiff tee
rely upon the “continuing violations theory”. The continuing violations theory statggifaiff
may pursue a claim for conduct that standing alone would have been untimely asrédcc
before the start of the applicable statute of limitations filing period as measwlefrdm the
time of the filing of the action.Muhammad v. NJ Dep't of Cori8396 F. App'x 789 (3d Cir.
2010) €iting McAleese v. Brennad83 F.3d 206, 218 (3d Cir.2007)). The application of the
continuing violations theory may be appropriate in cases in which a plaintiff caonderate
that the defendant's allegedly wrongful conduct was part of a practiceéemnpzftconduct in
which he engaged both without and within the limitations peNmAleese v. Brennad83 F.3d
206, 218 (3d Cir. 2007). To establish that a claim falls within the continuing violations theory,
a plaintiff must do tvo things: (1) ‘he must demonstrate that at least one act cedwrithin the
filing period[,]’ and (2) he must establish that the conduct is ‘more than the occuofence
isolated or sporadic actse., the conduct must be ‘a persistent,gming patten.” McAleese v.

Brennan 483 F.3d 206, 218 (3d Cir. 2007).

3 The latest date that Plaintiff could have filed within the limitations pevasiJune 14, 2013.

4 Plaintiff alleges that the Probation Department still did not forward money to hisechild
and/or he has not received an audit of his child support account.



Plaintiff fails to establishhat Defendarst conduct is more than the occurrence of
isolated or sporadic actsSee McAleese v. Brennat83 F.3d 206, 219 (3d Cir. 2007t is
clear that the three parole denials over theysiexr period from 1995 to 2001 are “isolated or
sporadic acts” and not “a persistent on-going patterfifus, Plaintiff's attempt to circumvent
the statute of limitations falls shoAccordingly, tis Court findghatPlaintiff's claims are
barredby the Statite of Limitations.

b. The Rooker-Feldman Doctrine

As a separate and alternative grofmrddismissing Plaintiff's @mplaint, this Court finds
that Plaintiffs Complaint is an impermissitdétempt to appeal ancluded state court
proceedingAccordingly, pursuant to tHRookerFeldmanDoctrine,this Court does not have
subject matteryrisdiction to decide thease.

TheRookerFeldmanDoctrine“[D] eprives a federal district court of judistion...to
review a state court adjudicatiof.urner v. Crawford Square Apts. I, L.49 F.3d 542
(2006). TheRookerFeldmanDoctrine,precludesases “brought by stateurt losers
complaining of injuries caused by state-court judgments renderect eéodistrict court
proceedings commenced and inviting district court review and rejection of tluggaents.
Exxon Mobil Corp. V. Saudi Basic Indus., Iri54 U.S. 280, 294 (2005). To invoke fReoker
FeldmanDoctrine four requirements must betrfg1) The federaplaintiff lost in state court;
(2) the plaintiff complain[s] of injuries caed by the stateourt judgments; (3) those judgments

were rendexd before the federal suit was filed; and (4) the plaintiff is inviting the district cour

S Although the Plaintiff claims that Probation Department continues to wrong hinediel r
does not surmise a persistent pattern of wrongdoing, thus, the “continuing violatiogs itheor
not applicable to the instant case.



to review and reject the state judgmenGréat W. Mining & Mineral Co. v. Fox Rothschild
LLP, 615 F.3d 159, 166 (3rd Cir. 201d)otingExxon,554 U.S. at 284).

Plaintiff argueghathis Complaint should not be dismissed purst@atiie Rooker
FeldmanDoctrine because the Law Division never provided him with an opportunity to raise
federalclaims Plaintiff maintainghat the State Court clearly avoided the federal issues, since it
did not want to make a ruling on 42 U.S.C. § 1983. Howdamitiff is mistaken. In Judge
Maron’sdecision, dated February 8, 2013 (Dkt. No. HUD-L-1984012), the Superior Court of
New Jesey held that even though the Plaintiff did not specifically make claims putsuét
U.S.C. § 1983Defendants araot persons subjet liability under either thedderal or New
Jersey Civil Rights ActThus, Judge Maron made a ruling on 42 U.S.C. 81988
specifically,In JudgeMaron’sreasoned analysis, he noted,

[B]ecause the Hudson County Probation Child Support Division
has statutory power to collect money owed, this action constitutes
an official act. As the United States Supreme Court meliil v.
Michigan Department of State Poljdé91 U.S58(1989)],

neither a State nor its officials acting in their official capacities are
persons under section 1983. Furthermore, the plaintiff has not
established that any action taken by the defendants wesideu

the scope ofheir duties. Therefore, even if he Court were to
assume that the plaintiff's intent was to file a claim under either
section 1983 or the New Jersey Civil Rights Act, the Court finds

that the Hudson Country Probation Child Support Division is not a
person subject to liabilit§.

6 As a separate and alternatiy@und for dismissal, Defendants are protected by Eleventh
Amendment immunity. Eleventh Amendment immunity extends to state agencies and state
officers who act on behalf of the state, and bars recdeedamagesn suits brought pursuant
to 42 U.S.C. 8198Fee Regnts of the Univ. of California v. Do&19 U.S. 425, 429 (1997);
Will v. Michigan Dep’t of StatPolice 491 U.S. 64 (1989BecausePlaintiff has not proven that
Defendants were acting outside their official capacities, the Eleventh Amenpiraeiles
immunity to the defendants.



Additionally, Plaintiff's request to direct an audit his child support accounts, and to restrain
the Probation Division from enforcing child support orders againstis denied pursuant to the
RookerFeldmanDoctrine On August 17, 201 &fter reviewing Plaintiff'hild support
accounts,Judge O’Shaunessy found that Plaintiff owed $5,700.00 in arrears. Thus, Plaintiff
cannot circumvent the State appellate process by using the Federal Coexisvioa stateourt
judgment.Therefore this Court holdsthatPlaintiff's Complaintis dismissedor lack of subject
matter jurisdiction.

V. CONCLSUION

Plaintiff's Complaint isdismissed because it is barred by the-fwar statute of
limitations applicable to this case. Additionalag a separate and alterative grquPidintiff's
Complaint isdismissedpursuant to thRookerFeldmandoctrine becausehis Court does not

havesubject matter jurisdictioto decidethe caseAn appropriate Order shall issue.

s/ Hon. Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.].
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