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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CYNTHIA SCOTT, Civil Action No.: 13-3008(CCC)

Plaintiff,
OPINION

V.

CONTINENTAL AIRLINES, INC.,
INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE
WORKERS,AND GALLAGHER
BASSETTSERVICES,INC.,

Defendants.

CECCHI,District Judge.

This mattercomesbeforethe Court on DefendantContinentalAirlines, Inc.’s motion to

dismissPlaintiff CynthiaScott’sComplaint. TheCourtdecidesthis matterwithout oral argument

pursuantto FederalRule of Civil Procedure78.1 Basedon the reasonsthat follow, Defendant

Continental’smotion to dismissis grantedwithout prejudice. Plaintiff is grantedthirty (30) days

in which to file anAmendedComplaintthat curesthepleadingdeficienciesdiscussedbelow.

I. BACKGROUND

This disputestemsfrom Plaintiff CynthiaScott’s (“Plaintiff’) allegationsthat Continental

Airlines, Inc. (“Continental”) owesher compensationfrom whenshewas injured on thejob and

wenton leavefor treatment. (Compi. 2.)

The Court considersanynew argumentsnot presentedby thepartiesto be waived, SeeBrenner
v. Local 514, UnitedBhd. ofCaenters& Joiners,927 F.2d 1283, 1298 (3d Cir. 1991)(‘It is well
establishedthat failure to raisean issuein thedistrict court constitutesa waiverof the argument”).
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The following are the facts alleged in the Complaint. Plaintiff began working for

Continentalin 1987. (Compi. 1-2.) Plaintiff was a memberof the InternationalAssociationof

Machinists and Aerospace Workers(the “Union”) during her employmentwith Continental.

(Compi. 1-2.) Thetermsof Plaintiff’s employmentwith Continentalwerecoveredby a Collective

BargainingAgreement(the“CBA”) betweenContinentalandtheUnion, (Compi. 2.)

Plaintiff allegesthat on or aboutJune2002, shewas injured while working on a flight.

(Compi. 2.) Plaintiff becametemporarilydisabledand was absentfrom work from December

2003 to May 29, 2004. (Compl. 3.) Plaintiffs injury treatmentwasnot approvedby Continental’s

agent for compensation,Gallagher Bassett ServicesIncorporated(“Gallagher”), for workers

compensationbenefits until April 28, 2004. (Compl. 3.) Plaintiff claims that she is owed

$9,389.25from whenshewason leave. (Compl. 3.)

In 2004, Plaintiff filed a grievancewith the Union basedon a violation of the CBA.

(Compl. 4-5.) The grievancewas thenprocessedby the Union. (Compl. 4.) On or about

September7, 2010,Plaintiff receiveda letter statingthat theUnion andthe Local wereappealing

hergrievanceto the SystemBoardofAdjustment. (Compl.4.) OnJuly26, 2012,Plaintiffreceived

a letter from the Associationof Flight Attendantsadvising her that the GrievanceCommittee

decidedto withdrawhergrievancebecausethe companyoffereda settlementto Plaintiff thatwas

not accepted.(Compl. 5, Ex. C.)

On April 25, 2013,Plaintiff filed a three-countComplaintagainstContinental,the Union,

and Gallagherin the SuperiorCourt of New Jersey. (Compl. 1.) Plaintiff’s First Count is a

summaryof Plaintiffs allegations.(Compl. 2-5.) The SecondCountallegesthatContinentaland

Gallagherbreachedthe CBA in violation of the RailwayLaborAct (the “RLA”) by failing to pay

Plaintift (Compi. 5.) The Third Count alleges that the Union breachedits duty of fair
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representationby handlingPlaintiff’s grievance“in bad faith, in an arbitraryand discriminating

manner.” (Compi, 6.)

Continentalremovedthe caseto this Court. Continentalnow movesto dismissPlaintiff’s

Complaint, assertingthat it was not filed within the governingsix-monthstatuteof limitations.

(Def.’s Mot. 4.) Plaintiff filed a Brief in Oppositionto Continental’sMotion. (Pl.’s Opp’n Mot,)

Continental then fileda ReplyBrief in supportof its Motion. (Def.’s ReplyBr.)

IL LEGAL STANDARDS

For a complaintto survive dismissalpursuantto Rule 12(b)(6), it “must containsufficient

factualmatter,acceptedas true, to ‘state a claim to relief that is plausibleon its face.” Ashcroft

v. Iqbal, 556U.S. 662,678(2009)(quotingBell Atl. Corp.v. Twombly, 550U.S. 544,570(2007)).

In evaluatingthe sufficiency of a complaint, the Court must acceptall well-pleadedfactual

allegationsin the complaintastrueanddrawall reasonableinferencesin favorof thenon-moving

party. SeePhillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008). However, the

“[f]actual allegationsmust be enoughto raise a right to relief above the speculativelevel.”

Twombly, 550U.S. at 555.

The burdenof proof for showingthat no claim hasbeenstatedis on the moving party.

Hedgesv. U.S.,404F.3d744, 750 (3d Cir. 2005)(citing KehrPackages,Inc. v. Fidelcor,Inc., 926

F,2d 1406, 1409 (3d Cir. 1991)). During a court’s thresholdreview, “[t]he issueis not whethera

plaintiff will ultimatelyprevail butwhethertheclaimantis entitledto offer evidenceto supportthe

claims.” ckefellerCtr,Pros,Inc.,311 F.3d 198, 215 (3d Cir, 2002).

III. DISCUSSION

Plaintiff arguesthat Continental’s failureto payherwasa breachof theCBA andviolates

theRLA. (Compl. 5.) Continentalseeksto dismiss the claimagainstthem,arguingthat it is time
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barred. (Def’s Mot, 4.) In response,Plaintiff hasattemptedto set forth additionalclaims, (Pl.’s

Opp’n Mot. 2-4.) To theextentthatPlaintiff is assertinganyadditionalcontractclaimsor claims

againstGallagher,they do not affect DefendantContinental’smotion to dismisson statuteof

limitationsgrounds.2

The Third Circuithasheld that “under the Railway LaborAct, 45 U.S.C. § 151 et seq., a

plaintiff can assert a ‘hybrid’ claim against both his union for breaching its duty of fair

representationand his employer for breaching its duties under the collective-bargaining

agreement.”Russov. Am. Airlines, Inc., 340 F. App’x 816, 818 (3d Cir. 2009);Westv. Conrail,

481 U.S. 35, 37, (1987). To makeahybrid claim, aplaintiff mustallege both,(1) thattheemployer

breachedthecollectivebargainingagreement,andalsoasanecessaryconditionprecedent,(2) that

theunionbreachedits duty of fair representation.Albright v. Virtue, 273 F.3d564, 567 (3d Cir.

2001);Felicev. Sever,985 F.2d 1221, 1226(3d Cir. 1993). These claims areconsideredessential

and“inextricably interdependent.” Ahmadv. UnitedParcelServ.,281 F. App’x 102, 104(3d Cir.

2008);DelCostellov. InternationalBhd. of Teamsters,462 U.S. 151, 164-65(1983).

The SupremeCourt, in DelCostello, heldthathybrid claims aregovernedby a six-month

statuteof limitations. DelCostello,462 U.S. at 160-70(1983); seealso Haggertyv. USAir, Inc.,

952 F.2d 781, 784(3d Cir. 1992); Childsv. PennsylvaniaFed’n Bhd. of Maint. Way Employees,

831 F.2d 429,433 (3d Cir, 1987);gpy. Bell Atl.-NJ.,jnç, 988 F. Supp. 841, 845 (D.N.J.

2 Plaintiff’s Brief in Oppositionto DefendantContinental’sMotion to Dismisscontains
allegations againstGallagher regardinga refusalto correct attendance records,These allegations
arepresentedfor thefirst time in this briefbut arenot containedin the Complaint.Plaintiffmay
not amendtheComplaint throughresponsivebriefing. Nguyenv. Ouick ChekStore,2013
U.S. Dist. LEXIS 176067,*2 (D.N.J. Dec. 16, 2013);PensionBenefitGuar. Corp.v. White
Consol. Indus.,998 F.2d 1192, 1196(3d Cir, 1993);Com.of Pa.cx rd. Zimmermanv. PepsiCo,
Inc., 836 F.2d 173, 181 (3d Cir. 1988).
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1997). The Court “borrowed” the six-monthstatuteof limitations from § 10(b) of the National

Labor RelationsAct. Gavalik v. ContinentalCan Co., 812 F.2d 834, 846(3d Cir. 1987). The

Court reasoned,“when a rule from elsewherein federallaw clearlyprovidesa closeranalogythan

availablestate statutes,and when thefederalpolicies at stakeand the practicalitiesof litigation

makethat rule a significantly more appropriatevehicle for interstitial lawmaking,we havenot

hesitatedto turn awayfrom statelaw.” DelCostello,462 U.S. at 171-72(1983).

The six-monthstatuteof limitationsbeginsto run “when the claimantdiscovers,or in the

exercise of reasonablediligence should have discovered, the acts constituting the alleged

violation.” Vadino v. A. Valey Engrs,903 F.2d 253, 260 (3d Cir. 1990) (citing Hershv. Allen

Prods.Co., 789 F.2d230, 232 (3d Cir.l986)). “[W]here an employeesuesa union for breachof

its dutyof fair representation,thelimitationsperiodcommenceswhen‘the plaintiff receivesnotice

that theunionwill proceedno furtherwith thegrievance.”Vadino,903 F.2dat 260; Pagano,988

F. Supp.at 845-46. In a suit againstthe employer,the statuteof limitations “is tolled until it was

or shouldhavebeenclearto theemployeethattheunionwould notpursuethegrievance.”Vadino,

903 F.2d at 261; Albright, 273 F.3dat 576.

Hereit is undisputedthat Plaintiff receiveda letteron July 26, 2012 informingherthat the

Union decidedto withdraw hergrievance. (Compl. 5,)3 It is black letterlaw that a hybrid cause

of action accrueswhen a Plaintiff learnsthat the Union is not pursing theirgrievance. Vadino,

903 F.2dat 260. Here,Plaintiff failed to file this actionuntil April 23, 2013,at leasteightmonths

AlthoughPlaintiff allegesshewasinformedasof July26, 2010that herUnion wouldnot
pursuehergrievance,the letterattachedas Exhibit C to the Complaintwhich informedplaintiff
of the Union’s intentionnot to pursuethe grievanceis actuallydatedJuly 26, 2010. Undereither
date.Plaintiff’s claim is time barred.



afier shebecameawarethat theUnion withdrewhergrievance,This is beyondtheapplicablesix-

monthstatuteof limitations. Thus,thehybrid claim againstContinentalis barredby thestatuteof

limitations.

IV. CONCLUSION

For the reasonssetforth above,Plaintiffs claimsaredismissed withoutprejudicepursuant

to the applicablestatuteof limitations andDefendant Continental’smotion to dismissis granted.

To theextentthedeficienciesin Plaintiff’s claimscanbe curedby way of amendment,Plaintiff is

grantedthirty (30) daysto reinstatethis matterand file an Amended Complaintfor purposesof

amendingsuchclaims.

An appropriateOrder accompaniesthis Opinion.

CLAIRE C. CECCHI,U.S.D.J.

DATED: January29,2014
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