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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MINMETALS, INC.,

Plaintf, Civil Action No. 2:13cv3834 KSH)(CLW)
V.
DRAGON BOOM, LTD., a British Virgin
Islands limited company; B&H OPINION & ORDER

AMERICAN, INC., a New Jersey
Corporation; UNITED RESOURCES USA,
INC., a New JerseyCorporation; GARY

INTERNATIONAL HOLDINGS, LTD., a

Hong Kong limited company, PRECIOUS
RESOURCES INTERNATIONAL
LIMITED, a British Virgin Islands limited
company, HANGZHOU BAOHANG
INDUSTRIAL INVESTMENT GROUP,
LTD., a People’s Republic of China limited
compaty; DANG MIN (a.k.a. MIN DANG),

an individual; LI ZHENG (a.k.a. ZHENG
LI), an individual; XIYOU XU (a.k.a.

GRACE XU), an individual; ABC
CORPORATIONS 110, and JOHN DOES
1-10,

Defendang.

THISMATTER comes beforéhe Court on Defendant Dragon Boom’s (“Dragon Boom”)
motion for the imposition of sanotis against Plaintiff MinmetalgPlaintiff” or “ Minmetals”).
Dragon Boom seeks to preclude Minmetals from using in this action the Hong K8BEG
banking records of Dragon Boom that Minmetals obtained pursuant to an injunction issued in
Hong Kong. The Court declined to hear oral argument pursuant to Rule 78 efi#ralFRRules of
Civil Procedure and, for the reasons set forth below, the Court denies Dragon Boom’s motion.

The posture of this litigatiea-from arbitration in Chinato injunction proceedings in Hong

Kong, and then to state and fedecalurt—need not be recounted in depth here. On October 15,
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2012, Plaintiff filed its First Amended Complaint against Defendants in the Su@enirt of New
Jersey, Chancery Division. (First Am. Compl., ECF No. 1, Attachmedat} @n June 19, 2013,
Defendantgemoved the ntger to U.S. District Court for the District of New Jersey. (Notice of
Removal, ECF No. 1.This case concernghe propriety of varioustransactions of rare earth
minerals which are “economically exploitable deposits” of “seventeen chemical elements in th
periodic table” and are found primarily in Chijgirst Am. Compl. 1-4.) Minmetalsis a New
Jerseyincorporated subsidiargf the stateowned China Minmils Corp (Id.  5.) Minmetals
alleges that onef its employees, Defendant Li Zheng (“Zheng€pnspired with the other
Defendants to enter into a series of transactions in wilicimetals, on Zheng’'s authority,
exploited a market shortage by reselling rare earth minerals at-bedoket prices to the corporate
Defendants, which are controlled in whole or in part by Defendant Dang Min’{). (Id. 19 3-
16, 2348.) Minmetals claims that the corporate Defenddhén soldtherare earth minerals to
Minmetals’ customers aio Minmetals itself at higher pricegld. 11 21-48.) Minmetals details
several‘conspiratorial transactions” involving Defendants as bases fdaite for relief (Id. 1
62-144.)Minmetalsseeks damages and declaratory and equitable bakeid on claimior fraud,
breach of fiduciary duty, unjust enrichment, conversion, conspiracy, and interferémbesuness
relations. [d. 1 145-250.)

Dragon Boom denieBlaintiff's allegations and submits counterclaimsvhich it alleges
that Minmetals failed to perform under contracts tfug sale of rare earth minerals to Dragon
Boom! (Answer and Counterclaims of Dragon Boom, ECF No. 1, Attaci.) 6These
transactions, which Minmetals characterizes as “the aborted Dragon Bowadtions,” give rise

to the instant disputeF{rst Am. Compl. #9-61, 129-44Counterclaim -%#7.) In particular,

! Dragon Boom'’s third counterclaim, for amdmpetitive conduct in New Jersey, was dismissed with prejudice on
April 15, 2013. (Notice of Remov4l 25.)



the parties’ respective clainisr relief concerrthe sale of lanthanum oxide and neodymium oxide
from Minmetals to Dragon Boom for about $2.5 million (tlveritractprice”—a sale that went
unconsummated. (First Am. Compl. 1 428 Counterlaim 19 1447; Notice of Removal 1 37.)
As a result of Minmetals’ alleged failure to deliver or refund the contrao,@ragon Boom
pursued arbitration pursuant to the terms of the conteadson March 21, 2012pbtainedan
award fromtheChina International Economic and Trade Arbitration Commis8GHETAC” and
“CIETAC award).? (Id.)

As set forth in Dragon Boom’s motion for sanctions (ECF No. 91) and reply brief (ECF
No. 100),as well asn Minmetals response in opposition (ECF No. $8)d surreply (ECF No.
105), in July 2013 thearties entered into an agreemeiiterebyMinmetals would satisfy the
CIETAC award bytransmitting about $3 million to Dragon Boormt#ong KongHSBC bank
accountPrior to transferringhe funds to Dragon Boom’s accoumbwever Minmetals petitioned

for and securedn ex parte Marevainjunctiorf from the High Court of the Hong Kong Special

Administrative Region Court of First Instance (“Hong Kong Courgx Parte Decision July 12,
2013 ECF No. 916.) TheHong Kong CourtherebyenjoinedDragon Boom from disposing of
assets in thelong Kong HSBC account to whidllinmetalshadtransmittedundsin accordance
with the parties’ agreement to satisfy the CIETAC award. In additlamnetals sought and the
Hong Kong Courordered disclosures by HSBC in relation to Dragon Boom’s HSBC account

(“HSBC records”) (Ex Parte Decision { 7.) Minmetals contends that these documetdsalia,

2The CIETAC award is the subject Bfagon Boom Limited v. Minmetals, In2:13cv-03072, filed on May 14,
2013 (“Enforcement Action”), in which Dragon Boom petitions then€to confirm the award. That matter is stayed
as of February 19, 2014. (Enforcement Action, ECF No. 29.)

3 Plaintiff sought leave to file a surreply (ECF No. 101) #relCourtgranted the request (ECF No. 103).

4 Mareva Compania Naviera S.A. v. International Bulkcarriers,2A.loyd’s Rep. 509 Lars E. Johansson, The
Mareva Injunction: A Remedy in the Pursuit of the Errant Dedain 31 U.C. Davis L. Rev. 1091, 1698 (1998);
seealsoGrupo Mexicano de Desarrollo S.A. v. Alliance Bond Fund,, 1527 U.S. 308, 3228 (1999) (discussing
advent ofMarevainjunction and declining to authorize such a mechanism).
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reveal Min’s previously undisclosed control of Dragon Boom and “demdashat the defenses
raised by the Defendants are false and that the Defendants have repeatedly made
misrepresentations to this Court and the New Jersey state court.”

Dragon Boom seeks to preclude Minmetals’ use of the HSBC records as wetlase
derived therefromor discovered as a result thereof. The basis for Dragon Boom'’s regjisest
out of apparent misrepresentations made by Minmetals’ Hong Kong counsel ér paete
hearing Dragon Boonraised these misrepresentatidnegore theHong Kong @urt in aninter
partes hearingonOctober 10, 2018ndthe Hong Kong Coudddressed them its decision issued
on May 12, 2014(Inter Partes Decison, May 12, 2014, ECF No. 94.) The reviewing Hong
Kong Court resolving ambiguities against Minmetatslight of the “stringentduty of full and
frank disclosure to the issuingo@rt, found that Minmetals’ Hong Kong coungeldbreachedher
duty of full and frank disclosure to the issuing Court insefaishe failed to articulate Dragon
Boom'’s “specific defenses and counterclaims,” failed to clan& Dragon Boom had not joined
the motion to dismiss in New Jersey state court, failettorately characterizee status of the
CIETAC caseandmade the “indisputably untrue” representation that the gabdssuen the
contracts were deliveregd Dragon Boom.I(ter Partes Decison 11 41-51.Yhe reviewing Hong
Kong Court first concluded that “fairness requires the Injunction to be dischatigen “took into
account all the circumstances of the case instead of the mere fact of matedeslahmsure’, and
concluded that“[c]onsidering all the circumstances discussed above, including those with
reference to the evidence obtained by Minmetals subsequent to the grant ofrntksoingx parte,

[it was] just and convenient to re-grant the Injunctioter partes.” (1d. 1 5255, 67.)
In addition to the material nedisclosures recounted by the reviewing Hong Kong Court,

Dragon Boomallegesthat Minmetals’ Hong Kong counsghpermissiblyfailed to disclos the



presence of a discovery order issued in New Jersey state couirharagperly modified the
proposed disclosure order submitted togkparte Hong Kong Court such that the parameters of
discovery were expanded.

It is against this backdrop th&8tragon Boomasks this Court to exercise its inherent
authority to impose sanctions against Minmetdl&] district court has inherent authority to

impose sanctions upon those who would abuse the judicial pro&egsublic of Philippines v.

Westinghouse Elec€orp, 43 F.3d 65, 73 (3d Cir. 1994)iting Chambers v. NASCO, Inc., 501

U.S. 32,43-44 (1991)) Saldana v. Kmart Corp., 260 F.3d 228, B8/ (3d Cir. 2001)

(summarizinghistory ofinherent authority). However, “[btause of their very potency, inherent
powers must be exercised with restraint and discrétMfestinghouse43 F.3dat 74 (quoting
Chambers501 U.S. at 44) (internal quotations omitted). Thus, the Cowst ensure that there
is an adequate factual predicdi@ employing its inherent pows “andmust also ensure that the
sanction is tailored to address the harm identifiélestinghouse43 F.3d at 74As when
considering whether to impose sanctions under the Federal Rules, the Court must tomside
conduct at issue and explain why the conduct warrants sanidiofurther, the Courtmust
specifically consider the range of permissible sanctions and explaines$hgévere alternatives
to the sanction imposed are inadequate or inapproprigteFinally, the Court may consider
factors such as 1he¢ nature and quality of the conduct at is2)evhether the attorney or the
client is resposible for the culpable condyc8) whether there was a pattern of wrongdoing
requiring a stiffer sanction; 4) hvether the wrongdoing fa@lly prejudicel the wrongdoes
opponent or hindered therathistration of justice; and 5) the existence of mitigating factdrs.
Dragon Boom characterizes the proceedings instituted by Minmetals in Hoiggakda

transparent effort to circumvent the discovery process in this case” and serephine non



disclosures of Minmetals’ Hong Kong counsel in ékgarte proceedings as caeigor this Court

to exercise its inherent authority to impose sanctions, i.e., to preclude Minmetalading the
Hong Kong HSBC records of Dragon Booriihe Court recognizes the gravity of the
misrepresentations mady Minmetals’ Hong Kong counsel, and estthat [i]t is professional
misconduct for a lawyer tg. . .] engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.” N.J. R.P.C. 8.4(@he Court is not convinced, however, thhe facts
presented warransanctions, as Dragon Boom has identified only fleeting harm caused by
Minmetals’ Hong Kong counsel. That is, subsequent t@tlparte proceeding®n which Dragon
Boom now concentrateragon Boom enjoyed the benefit of a full adversarial process in

challenging théMarevainjunction,thereviewing Hong Kong Court duly addressed the conduct of

Minmetals’ Hong Kong counsehndthat Court nonetheless 1granted the injunction without
varying its decision as to the disclosure of Dragon Boom’s HSBC rectmtis. Fartes Decigon
114167; Gall Declaration 1 131, ECF No. 992.) By virtue of the decision of theeviewing
Hong Kong Courtit would be unwarranted toonclude that Minmetalsltimately obtainedthe
HSBC documents in sanctionable fashion.

The principle of comity alsaveighs heavily here: at only does thecontent of the
reviewing Court’s decisionounsektrongly against this Court against utilizing its inherent powers,
but alsathis Court is not inclined to revisit the reviewing Court’s decision, partigwelkere tle
relief at issue-a Mareva injunction—s a device not available to domestic cour&ee
Westinghouse43 F.3dat 75 (‘Comity is essentially a version of the golden [tlile Similarly,
the Court is not positioned to dispute the certifications made by Minmetals’ Homg ¢ounsel

as to Hong Kong legal practice in connection vathparte Marevainjunctions and associated

discovery. Gall Decl. 11 216.) Moreover, the parties agree that discovery properly obtained in



one case may be used in another litiggtthe Ex Parte Decisionlikewise providesas much(Ex

Parte Decision  17; GalDecl. 1 10, 15, 2} Still, Dragon Boom maintains th#he instant
motion does not concerimespectingthe order of the Hong Kong court, but of preserving the
integrity of the judicial process in this court by preven{iMighmetals]from benefitting from its
carefully plannedex parte circumvention of the discovery processhis argumentalso is
unavailingbecause, as discussed above, the reviewing Hong Kong Court duly considered the
circumstances surrounding the grant ofékearte Mareva injunction, discharged the injunction,

and then regranted the injunctionin all respects material herethus rendeng the
misrepresentations harmless.

While the conduct at issue wamproper,the Court discerns neither a pattern of offensive
conduct noprejudice to Dragon Boom. This is especially true in light of the parties’ opportunity
to air the issues before theviewing Hong Kong Court-a proceeding for which there are no
indicia of misconduct. And although the Court accepts that Minmetals’ decision thebkkeva
injunction may have been part of a global litigation stratéggre isno evidencehat this stategy
was taken in bad faith or otherwise in sanctionable fashion. There is also nccevigdrthe
misrepresentations made at #xgparte stage arattributable to Minmetals’ domestgounsel or
to Minmetals itself-Thus, theres notan adequate factual predicafesufficient gravity to warrant
sanctions.

Finally, the Court is not satisfied from tleapresgerms of the New Jersey Court’s Order
that discovery relating to Dragon Boom’s HSBC records was contemplated partles or the
New Jersey Qart; indeed, the Order apparently concerns a “motion to quash the commissions and
accompanying subpoenas against Bank of China, Ltd., and the Agricultural Bank of Gihiha, Lt

(Order, September 14, 2012, ECF Nos.191and 99-35.In any eventpPragon Bomn offers no



authority to support the proposition that the discovery orders issued by the NewClharddwad
aneffect ontheMarevaproceedings in Hong Kong such tihihmetalsis sanctionable as a result
of securing a lawful injunction through those proceedisgecifically, theCourt does not read
the cases cited by Dragon Boom to authorize sanctions where, as here, the dsdevety not
contemplate the particular firm arfdreign entity from which discovery was ultimately and

lawfully obtained.Seeln re Diet Drugs282 F.3d 220, 232, n.7 (3d Cir. 2002) (quoting 28 U.S.C.

8 1450 andNisshae-lwai Am. Corp. v. Kline, 845 F.2d 1300, 1304 (5th Cir. 1988)). Rather, these

cases ddress the more general proposition that orders issued prior to removal that shallmema
full force and effect until dissolved or modified by the district cagline, 845F.2d at 13035
(upholding sanctions issued by state court and upheld byctstrirt after removalursuant to §
1450wheresanctioned party “deliberately and repeatedly violated state court ordeirsngeer

to produce subpoenaed documents and answer quéstidpen examination of thBlew Jersey
Order by its terms-and with espect for comity-the Courtdeclines to so broadly construe the
Order as to support sanctions against Minmetals.

In consideration of the particular circumstances presented as well as theafaitteth
imposition of sanctions pursuant to the Court’s inhieaerthority must be undertaken sparingly
the Court denies Dragon Boom’s motion for sanctions.

ACCORDINGLY, IT IS on this 6thday of April, 2015,

ORDERED thatDefendant Dragon Boom’s motion for sanctish®ENIED; and

FURTHER ORDERED thatthe Qerk shall terminate ECF No. 91

s/Cathy L. Waldor
CATHY L. WALDOR
United States Magistrate Judge




