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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CONDELL WOODSON
Civil Action No. 13-40363DW)
Petitioner
V. : OPINION

CHARLES E. WARREN et al.

Respondents.

WIGENTON, District Judge:

Presently before the Court is tamendedetition for a writ of habeas corpo$ Condell
Woodson(“Petitioner”) brought pursuant to 28 U.S.C. § 2254 challendgiegtioner’sstate court
conviction(ECF No.7). The State has filed a response to the peti{f®@6@F No. 11), to which
Petitionemas repliedECF No. 12) For the following reasons, this Court wdismissthe petition

with prejudiceas time barredndwill deny Petitioner a certificate of appealability.

|. BACKGROUND
In its opinion affirming Petitioner’s conviction, the Superior Court of New yefse
Appellate Divisionprovidedthe following summary ofhe facts underlying this case:

[Petitioner] entered into a plea agreement with the State. He pled
guilty to: the felony murder of Orange Police Officer Joyce Carnegie
while she was acting in the performance of her duties [in violation
of N.J. Stat. Ann. C:113(a)(3)]; three counts of first degree
armedrobbery[in violation of N.J. Stat. Ann. § 2C:1Ha)(2)]; two
counts of second degree possession of a firearm (Intratec “TEC 9”
assault firearm) for an unlawful purpose [in violation of N.J. Stat.
Ann. 8§ 2C:394(a); and fourth degree unlawful possession of hollow
point bullets [in violation of N.J. Stat. Ann. 8 2C:3f)]. The
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State recommended: the dismissal of three unrelated charges, and
that all sentences run concurrent to the mandatory life sentence for
the murder of the police officer.

Upon entering the plea, [Petitioner] testified that the contents
of a written statement that he had given to Orange Police Officers
accurately described his conduct on April 8, 1999. [Petitioner]
admitted in thestatement that at around 8:00 p.m. in the area of
Scotland Road in Orange, he “put a gun on” two young men and
robbed them of money and jewelry. He also admitted that ten
minutes later, he robbed three young men of “gold and some more
money” by threatenig them with a weapon, a “Tec 9.” Sometime
later he committed a third armed robbery of two men who were the
same height as [Petitioner]. In that robbery, he used the Tec 9 and
obtained “more jewelry and some more money.”

[Petitioner]’s statement indicad that he obtained the Tec 9
from “a kid down South [in Georgia].” He also admitted that he
was about to commit a fourth armed robbery of a man who had just
exited a liquor store. This robbery was foiled by Officer Carnegie
who drove by in a squad carAccording to [Petitioner],

[Officer Carnegie] pulled in front of us. And see

so | went behind the car to cross the street and the
[intended victim] went into the projects. So then
that’'s when | bounced from over there and | crossed
the 280 highway on the bridge. And then | seen the
cop car stop at the light, so I turned up . . . | seen

a car pulled up. . . . And after that, [Officer Carnegie]
jumped on my back. . ..

While she was trying to bring me back to the
[squad car], | was trying to throw the gun. But then
after that, the gun went off.

According to [Petitioner], he ran from the scene leaving the
wounded officer there. He threw the Tec 9 away in “somebody’s
backyard.”

Prior to sentencing, [Petitionarjoved to withdraw his plea.
[The trial judge] held a hearing. At the hearing, [Petitioner] spoke
at length about the basis for his motion. He asserted that his written
statement, which provided the factual basis for his plea, was untrue.
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He contendedhat law enforcement authorities coerced him into
giving such a statement by threats of physical harm. He denied
committing any crimes the evening of April 8, 1999.

At the hearing, the State introduced a letter written by
[Petitioner] while incarcerated. The letter, which was addressed to
one of [Petitioner]’s friends . . . fully admitted that [Petitioner]
committed the robberies and shot Officer Carnegie. The letter also
entreated [the friend] to kill the witnesses against [Petitioner]. This
letter rad been intercepted by correctional authorities.

[The trial judge] denied [Petitioner]’s motion to retract his
guilty plea. Subsequently, the judge imposed the following
sentences[on June 30, 1999] a mandatory term of life
imprisonment with no possilly of parole for the murder of Officer
Carnegie, and concurrent terms aggregating five years
imprisonment with a twanda-half year period of parole
ineligibility on the other [charges]. This sentence is consistent with
the terms of the plea agreement.

(Document 4 attached to ECF No. 11 &)1-

Petitioner appealed his conviction. On March 4, 2002, the New Jersey Appellate
Division affirmed Petitioner'sonviction and sentence, finding that Petitioner had voluntarily
entered his plea, that the tr@durt had not erred in denying Petitioner’'s motion to withdraw his
guilty plea, and that there was no impropriety in the seizing and admission wirnieestletter
during the hearing. 1d. at 35). Petitioner’s petition for certification was thereafter denied by
the New Jersey Supreme Court on June 4, 2002. (Document 5 attached to ECF No. 11).

Petitioner thereafter filed a petition for pasinviction relief. Although Petitioner
assertd in his letter request to reopen this matter that he filed this petition in Jul({2CG2No.
6), this does not appear to be the case. Petitioner himself has submitted a docurhent whic
indicates that in July 2002 he instead sent a letter to the Puddeoder’s Officeasking them to

file a petition on his behalf. (Document 1 attached to ECF No. P2}itioner’s actual petition



for post-conviction relief appears to have been signed and sworn before a notary on or about
October 21, 2003. (Document 6 attached to ECF No. 11). That Petition was not marked
received by the state court clerk until May 1, 2006d.).( According to Petitioner’'s amended
PCR petition, however, Petitioner did not attempt to file his first PCR petitionNmgmber 7,
2003. (Document 7 attached to ECF No.dt14). The State ultimately agreed with this
assertion, and the PCR Court concluded in its opinion denying relief that Petitienglefil his
PCR petition on or about November 7, 2003. (Document 8 attached to ECF No. 11 at 2).
The PCR judge denied Petitioner's PCR petition on January 26, 2009. (Document 9
attached to ECF No. 11). Petitioner appealed, and the Appellate Divisioneafftm February
16, 2011, concluding that Petitioner had failed to show ineffective assistance of counsel, tha
Petitioner’s claim of newly discovered evidemtid not present any new evidence in so much as
it related to a withess who had been known at the time of the plea, and that Pdt#cbfaled
to provide any affidavit confirming that the witness in question herself claimedh@dad
identified the wrong person, as opposed to the affidavits of two other people claimingl she ha
told them thaPetitioner wasn’t the shootethich Petitionerdid submit. (Document 10 attached
to ECF No. 11 at 2-13). The New Jersey Supreme Court thereafter denied Pstpietiteon
for certification on October 12, 2012. (Document 12 attached to ECF No.Petjtioner
thereatfter filed his initial petition for a writ of habeas corpus, which hel datee 21, 2013

(ECF No. 1).

II. DISCUSSION



A. Legal Standard
Under 28 U.S.C. § 2254(a), the district court “shall entertain an application for a writ of
habeas corpys]n behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties Qhitieel
States.” A habeagpetitioner has the burden of establishing his entitterteerelief for each claim
presented in his petition based upon the record that was before the state Sseuley v.
Erickson, 712 F.3d 837, 846 (3d Cir. 2013e also Parker v. Matthews, --- U.S.---, ---,132 S.
Ct. 2148, 2151 (2012). Under thatstte, as amended by the Amrrorism and Effective Death
Penalty Act28 U.S.C. § 2244 (“AEDPA”)district courts are required to give great deference to
the determinations of the state trial and appellate couste.Renico v. Lett, 559 U.S. 766, 772
73 (2010).
Where a claim has been adjudicated on the merits by the state courts, the distrattall

not grant an application for a writ of habeas corpus unless the state court @idjudica

(1) resulted in a decision that was contrary to,imwolved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C. § 2254(d)(4(R). Federal law is clearly established forstapurposes where it is
clearly expressed in “only the holdings, as opposed to the dicta” of the opinions of teeé Unit
States Supreme CourtSee Woods v. Donald, --- U.S. ---, ---, 125 S. Ct. 1372, 1376 (2015).

“When reviewing state criminal convictions on collateral review, federal gidge required to

afford state courts due respect by overturning their decisions only when there coutd be



reasomble dispute that they were wrong.l'd. Where a petitioner challenges an allegedly
erroneous factual determination of the state sptatdetermination of a factual issue made by a
State court shalldpresumed to be correct [amkapplicant shall have the burden of rebutting

the presumption of correctness by clear and convincing eviderZ®&lJ.S.C. § 2254(e)(1).

B. Analysis
1. Petitioner’s petition for a writ of habeas corpus is clearly time barred

The State argues thidis petition should be dismissed as time barrd®ktitionsfor a writ
of habeas corpus brought pursuant to 8 2254 are subject to a one year statute of limiRaissns.
v. Varano, 712 F.3d 784, 798 (3d Cir. 2013). The statute of limitations, in cases such as this one,
runs from “the date on which the judgment became final by the conclusion of direet oeviee
expiration of he time for seeking such reviewcluding the ninety day period for the filing of a
petition for certiorari before the Supreme @ould. This statute of limitations, however, is
automatically tolled by statutehile a petitioner has a properly filed petition for postviction
relief pending before the state courtSee, e.g., Figueroa v. Buechele, No. 151200, 2015 WL
1403829, at *2 (D.N.J. Mar. 25, 2015).

In this case, the New Jersey Supreme Court denied certification on Pettidimect
appeal on June 4, 2002. Petitioner's conviction therefore became final ninstyatiEyon
September 2, 2002, when the time for filangetition for certiorari expired. Petitioner’s one year
statute of limitations had therefore run as of September 2, 2883Petitioner's amended PCR
petition and the PCR court’s opinion denying PCR relief establish, Petitidimst’BCR Petition

was not filed until November 2003, after the one year statute of limitations had rbas, T



regardless of any statutory tolling, Petitioner’s one year limitations pexipided before he filed
his first PCR petition, and this petition is untimely regardtddbe fact that he later filed a PCR
Petition. In any event, because Petitioner's PCR appeal becamerfi@altober 18, 2012, and
because he did not file his habeas petition until at least June 21 PAiti®ner has exceeded the
one year statute ofnhitations period by312 days (66 days between September 2, 2003 and
November 7, 2003, and 246 days between October 18, 2012, and June 21, Z0iR)
Petitioner’s petition for a writ of habeas corpus appears well and truly timedbassent some
form of equitable tolling.

The question, then, is whether Petitioner is entitled to equitable tollggitable tolling
“is a remedy which should be invoked ‘only sparinglyUnited Sates v. Bass, 268 F. App’x
196, 199 (3d Cir. 2008) (quotirgnited Satesv. Midgley, 142 F.3d 174, 179 (3d Cir. 1998)). To
be entitled to equitable tolling, a petitioner must show “(1) that he faced ‘editranr
circumstances that stood in the way of timely filing,” and (2) thaexercised reasonable
diligencé€ in pursuing his rights throughout the period to be tolléshited Satesv. Johnson, 590
F. App’x 176, 179 (3d Cir. 2014) (quotifgabon v. Mahanoy, 654 F.3d 385, 399 (3d Cir. 2011)).
“There are no bright lines in determining whether equitable tolling is warrantediven case.”
Pabon, 654 F.3d at 399. The courts should only permit tolling, howéwethe rare situation
where it is demanded by sound legahciplesas well as the interest of justice LaCavav. Kyler,
398 F.3d 271, 275 (3d Cir. 2005).

To establishthat he faced extraordinary circumstanétsjtionemust show either that he
has been actively misled, that he was prevented from asserting hisimigbtse extraordinary

way, thathetimely asserted his rights in the wrong forum, or thatcourt misledhim regarding



the steps he needed to take to preserve his cl&@sa.Jonesv. Morton, 195 F.3d 153, 159 (3d Cir.
1999);see also Brinson v. Vaughn, 398 F.3d 225, 230 (3d Cirgdert. denied, 546 U.S. 957 (2005).
That Petitioner or counsel miscalculated the time remaining on his limitations periodtwrithreu
does not constitute an extraordinary circumstan8ee Johnson v. Hendricks, 314 F.3d 159, 163
(3d Cir. 2002). Ignorance of the laws likewise insufficentto excuse a late filingn the absence
of further pertinent factseven where the petitioner is incarcerated and acting pr&s=United
Sates v. Johnson, 544 U.S. 295, 311 (2005ee also Fisher v. Johnson, 174 F.3d 710, 714 (5th
Cir. 1999),cert. denied, 531 U.S. 1164 (2001).

In his motion to reopen this matter, Petitioner argued only that his Petition should be
permitted to proceed because he first tried to file a PCR patitiduly of 2002, which he alleges
was lost leading to him have to refile in October 2003. Petitioner, however, has provided no
documentary evidence to support these contentions. Indeed, the documents Petisoner ha
provided instead show that Petitioner in July of 26G#led a letter toequest the preparation of
a PCRypetition by the Public Defender. (Document 1 attached to ECF No. 12). oRatiiletter
clearly indicates that he had not filed a petition as of July 14, 2002, and expectée thablic
Defender would eventually file one on his behalfd.)( Theevidence before this Coundicates
that Petitioner’s first attempt at filing a petition did aatuallyoccur until November 2003, more
than a year later. Thus, Petitioner’s assertion that his petition was lhgly 2002 is without
support in the record, and Petitioner has thus not shown that he suffered exceptiomeitamces
on that basis.

Petitioner also asserts that a portion of the period between the denidirdIi < Rappeal

in October 2012 and the filing of his habeas petition should be tolled because it took sevéral mont



for the Public Defender to provide Petitioner with certain records. AlthoughoRetitlaims this
response took several months, the letters he submits stadvthe Public Defendsr Office
received Petitioner'saquest on January 31, 2013, and returned those records that they possessed
to Petitioner just over a month latar March 6, 2013. (Document 2 attached to ECF No. 6 at 2).
It is not clear that Petitioner, who was obviously familiar with his own casej ootilprepare at
least a basic habeas petition without these records, and in any event a shéot tletgproduction
of records by the Public Defender is hardly an “exceptional circumstance.tiofatis thus not
entitled to tolling on that basisBecause Petitioner’s limitations period had expired long before
this point, any tolling he could have received on this basis would have done him no good in any
event.

In his reply brief, Petitioner also seeks to assert several additionas ¢rasapporof this
Court’s consideration of the merits of his habeas Petition. Petitioner preseatal facts which
he asserts would warrant tolling: that he was placed in administrative segrégawveen March
2010 and March 201after being found guilty odn administrative violatigrthat he was placed
in a segregated unit in 200&th limited interaction with the general population, and that a
paralegal helping him asked for certain documents in preparing his habéas.pefis all of
these events took place long after Petitioner’s limitation period had expirescass#id above,
they are of no help to Petitioner. In any event, none of these events, somehoarehthe result
of Petitioner's own actions, constitute exceptional circumstsamdich woutl warrant tolling.
See, e.g., Jones, 195 F.3dat 159.

In his reply brief, Petitioner also asserts that his petition should not be bareeddée is

actually innocent of the crimes charged, and that his claim that an eye witnegave a partial



identification of him recanted to otheasnounts to newly available evidence which establishes his
innocence. In McQuiggan v. Perkins, --- U.S.---, ---, 133 S. Ct. 1924 (2013), the Supreme Court
held that, where a Petitioner presents a convincingafasie actual innocence, he may usaitth
innocence claim as a gateway to permit a Court to hear his claims on the meiies loieiag
barred by the statute of limitations applicable to § 2254 petitidds.at 1936. In order to
establish his entitlement tagateway claim of actual innocence, however, a petitioner must do far
more than assert actual innocence, he must show it by presenting “evidence afdarsacgtrong

that a court cannot have confidence in the outcome of the trial unless the coursadisiisal that

the trial was free of nonharmless constitutional errad (quotingSchlup v. Delo, 513 U.S. 298,

316 (1995)).

As the Third Circuit has explained, in order to make out a gateway claim of actual
innocence, the petitioner must do morarthmerely claim actual innocence. A petitioner must
instead show his innocence througtew reliable evidence whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical eaddghat was not presented
at trial” Hubbard v. Pinchak, 378 F.3d 333, 339-40 (3d Cir. 2004) (quotitblup v. Delo, 513
U.S. 298, 324 (1995)). It is for this reason that the Supreme Corut has observed that actual
innocence claims are rarely successful, and should only be grantecexcémtional case where
“evidence of innocence [is] so strong that a court cannot have confidence in the outchene of t
trial” as “no reasonable juror” could have convicted the petitiodcQuiggin, 133 S. Ct. at 1936.
Indeed, the Third Circuit has notehat because a gateway actual innocence claim requires a
“strong showing of actual innocence,” such claims have “in virtually every casebeen

summarily rejected.” Hubbard, 378 F.3dat 341 (quotingCalderon v. Thompson, 523 U.S. 538,
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558-59 (1998)).

In this matter, Petitioner bases his actual innocence claim on his continugidmsséich
he first raised in his motion to withdraw his guilty plea, that his statement to the wakocoerced
and that he is innocent, as well as the claimaed on PCR that one of the eye withesses who
gave a partial identification of Petitiong¢old others that Petitioner was not the shooter.
Petitioner’s claim of his own innocence based on alleged coercion clearly does@aaua of
“new reliable evilence” and instead is based solely on Petitioner’'s own assertions, whichl the tria
court rightly rejected after Petitioner attempted to send a letter to d mevhich he once again
admitted his guilt and requested that the friend kill the withesses againstubbard, 378 F.3d
at 33940. Petitioner’s second claim, that a witness told others that Petitioner was notdtex,sho
is based not on an affidavit of the alleged-eftmess, but insteagh affidavits Petitioner submitted
to the PCR court of two other witnesses who allege shetheld that Petitioner was not the
shooter. Thus, Petitioner’'s claim is based on nothing more than hearsay, and theuRER c
appear to have been in the right to reject Petitioner’'s claim, especialghtnofi thefact that
Petitionerknew the identity of the eye witness and could have questioned her and/or called her
a witness at the time of his motion to withdraw his plea.

In any event, even if this were not the case, Petitioner’s allegation thatitiness, who
only partially identified Petitioner, changed her story would be irgefit to set forth a gateway
claim of actual innocence. In this case, Petitioner notanijessed and gave a written statement
to the police admitting his guilt in the robberies and shooting of the police officer]sout a
confirmed the accuracy of that statement while under oath during his guilty pleaghea

Petitioner also thereafter wma letter to a friend in which he again admitted his guiltsaught
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to have the withesses against him killed. Given this strong evidence of Pettigumiér’'and the
absence of any compelling evidence to support Petitioner’s assertionscgncepPetitioner has
failed to provide new evidence which would lead this Court to lose confidence in the outcome of
Petitioner’s prosecution.This is especially true given the fact that several other witnesses also
told police that Petitioner confessed hisras to them and threatened to kill them if they spoke to
police. Gee Document 10 attached to ECF No. 11 at 9). The evidence of Petitioner’s guilt,
including his statement to the police admitting guilt, his admissions of guilt to difeasimission

of guilt in the letter requesting that his friend attack the witnesses against himetarah&’s
admissions in open court during the plea colloquy all lead this Court to concludeetteaistno
reason to doubt the outcome of Petitionpr@secution. Petitioner’s hearsay based claim of new
evidence is unavailing and falls far short of leading this Court to doubt thabaabésfactfinder
could have found Petitioner guilty. This Court thus must conclude that Petitioner érdg utt
failed to show 8 actual innocence, and is thus not entitled to use that as a gateway to pproceed
the face of his failure to file his petition within thmitationsperiod. McQuiggan v. Perkins, 133

S. Ct. at 1936&chlup, 513 U.S. at 324Hubbard, 378 F.3d at 3390. This Court will therefore
once again dismiss Petitioner’s petition as time barred. Because PetliEmmdiad ample
opportunity to present any arguments as to the time bar issue, however, Petipetieén shall

now be dismissed with prejudice.

Il . CERTIFICATE OF APPEALABILITY
Pursuant to 28 U.S.C. 82253(a)petitioner may not appeal fromfimal order in ehabeas

proceeding wherthat petitioner’s detention arisestaif hisstate courtonviction unles$e has
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“made a substantial showing dfet denial of a constitutional right. “A petitioner satisfies this
standard by demonstrating that jurists of reason could disagree with tiet dairt’s resolution
of his constitutional claims or that jurists could conclude that the issues pobkeEnetare adequate
to deserve encouragement to proceed furthéiiller-El v. Cockrell, 537 U.S. 322, 327 (2003).
“When the district court denies a habeas petition on procedural grounds withduhgethe
prisoner's underlying constitutional claim, a C&#ould issue when the prisoner shows, at least,
that jurists of reason would find it debatable whether the petition states a vialicdtthe denial
of a constitutional right and that jurists of reason would find it debatable whetherttiet dosurt
was correct in its procedural ruling.9ack v. McDanidl, 529 U.S. 473, 484 (2000)Because
jurists of reason could not disagree witis Court’s conclusion th&etitioner’'s habeas petition
is well and trulytime barrednor with this Court’s conclusite that Petitioner is not entitled to
equitable tolling and has failed to make out a gateway claim of actual inno&atitmner’'s
habeas petition is inadequate to deserve encouragement to gurteed As a resulthis Court

will deny Petitioner aertificate of appealability.

V. CONCLUSION

For the reasons stated above, Petitioner's petition for a writ of habeas d®rpus
DISMISSED WITH PREJUDICEas time barredand Petitioner is DENIED a certificate of

appealability An appropriate order follows.

Dated: July 5, 2016 g/ Susan D. Wigenton
Hon. Susan D. Wigenton,
United States District Judge
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