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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ARY CARREIRA,
Civil Action N0.13-4630(SRC)
Petitioner,

V.
SCOTT HASSELL et al,

OPINION
Respondents.

Chedler, District Judge:

Petiioner,a native and citizen of Braziinda removalperioddetainee confined at the
EssexCounty CorrectiondFacility in Newark New Jerseysubmitted a § 2241ktition
challenging his detentioh SeeECF No. 1.After filing the original petitionhe also
submitted two amended pleadingeseECF Nos. 4 and 5, and numerous letters, affidavits
and declarationseeECF Nos. 3, 6 and 7.0Fthe reasons detailed below, Petition&r’'s
2241applications will be dismissed. Such dismissal will be without prejudice to raising
Petitioner’s challenges in a new and sepa&241petition if Petitioner’'sstatus reverts
to that ofa preremovatperiod detainee and hitaims ripen.

l. BACKGROUND

The statements made in Petitioner’s original, first amended and second amended
petitions are largely identicalCompare ECF No. 1 to ECF No. 4 to ECF No. 5.

Specifically,he asserts that, on October 23, 2006, he was ordered removed by the

1 Pettioner named numerous officisds Respondents. The sole proper respondent is
the Warderof the facility where Petitioner is in custodyeeRumsfeld v. Padilla542
U.S. 426 (2004); Yi v. Maugans, 24 F.3d 500 (3d Cir. 199&ordingly,all officials
other than the Wardenill be dismisseffom this action
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immigration judge.SeeECF No. 1, at 5. On or shortly prior to December 2008, the
Board of Immigration AppealsBIA”) affirmedthatorder of removal.Seeid. On July

2, 2013, having the conviction underlying his order of removal “dgveied,” Petitioner
moved the BIA for reopening of hisimigration matter.Seeid. at6, 9. On June 19,

2013, the Government opposed said motsaeid., causing what appears to be its denial.
Thus, on September 19, 2013, Petitioner filed a petition for review withting Circuit

Court of Appeals.SeeCarreira v. Att'y Gen. U.S., USCA No. 13-382Bhere

Petitioner’s briefs are scheduled forrfgg by November 26, 2013, and the Government
briefs are scheduled for filing within 30 ddysm that date._Sesl., ECF dated Oct. 17,
2013. Thus, thatmatter is in active litigatioand as of now, Petitioner’s order of
removal remainéinal.

Meanwhile, ating on Petitioner’s order of removal, the Government sought and
obtainedPetitioner’s travel documents from Braz$eeECF No. 4, at 2He, however,
refused to sign treedocuments, hence preventing his remo&saeid. at 23 (indicating
Petitioner'sbeliefthat if he signs his travel documents, hesnovalto Brazilwould be
effectuated immediately, without waitigr the Court of Appealsuling). In addition,
Petitioner commenced the instant masteeking releasgom confinementeither
outright or on a bond hearingraintaining that his detention in the hands of immigration

authorities wa unconstitutional under Demore v. Hyung Joon Kim, 538 U.S. 510 (2003),

and Zadvydas v. Davis, 533 U.S. 678 (2001), and requesting stayrefmusal

Il. DISCUSSION
Petitioner’s submissions indicate his confusion as to the legal regimesiggvere-

removaiperiod and removal-period detentions. “The . . . distinction cannot be duly



appreciated without a clarificatiori what the meaning of therm ‘removal periodis,
since this term is a legal term of art ensuing from the relevant statutory dgigtany

El Sayed v. Holder, No. 11-7324, 2012 U.S. Dist. LEXIS 16808, at *4 (D.N.J. Feb. 9,

2012). The ‘removal periodtarts on the latest die following: (a) the date when the
order of removal becomes administratively final (that is, appeal Blheavas either
taken and ruled upon, or the time to appeal expired); or (b) if the removal order is
judicially reviewed and, in adkibn, if a circut court ordered stay of the removal, then
it is the date of the coud’final order as to that removal, or (c) if the alien is detained or
confined (except under an immigration process), then it is the date when the alien is
released from confinement. S&&).S.C. § 1231(a)(1)(B)Here,until and unless the
Court of Appeals orders stay of Petitioner’'s removalskeremovaberiod detainee.
Section 1231(a)(1)(A) provides that the government has a 90-day period to
remove an alien ordered removieain the United StatesDetention during that period is
mandatorysee8§ 1231(a)(2), and, in addition, this ‘removal period’ shall be extended,
and the alien may remain in detention during such extended period, if theaaliend’
prevent the alien's neoval [ensuing from his/her] order of removal.” 8 U.S.C. §

1231(a)(1)(C)seealsoHany El Sayed?2012 U.S. Dist. LEXIS 16808, at *10, n.6

(quoting Pelich v. INS, 329 F.3d 1057, 1060 (9th Cir. 2003), for the observation that the
temporal limitatiorbuilt into the governing legal regimédes not save an alien who fails
to provide requested documentation to effectuate his remdhal reason is seHvident:

the detainee cannot convincingly argue that there is no significant likelihood @fakm

in the reasonably foreseeable futurené detainee controls the clock™since Petitioner

conceded that he has been refusing to sign his travel documents, hence obstructing and



preventing his removal, his 90-day period is extended by the period of such obstruction
and is, therefore, still running. Correspondinglyfdiked to state a viable challenge to
the delay in his removal process ahd requirednandatory detentioh.

In addition to higZadvydasclaim, Petitioner asserts claims based@moreand
8 1226. His reliance on this provision and caseisamisplaced.The DemoreCourt
held that the mandatopre-removal-period detention under Section 1226¢eas
“constitutionally vali¢’ see538 U.S. at 523. The Third Circuit has concluded, however,
thatDue Proces&mplicitly authorizes detention for [only] a reasonable amount of time,
after which the authorities must make an individualized inquiry into whether detention i
still necessary to. . ensye] that an alien atinds removal proceedings.” Diop v.

ICE/Homeland Sec., 656 F.3d 221, 231 (3d Cir. 2011).

Since Petitioner is a removpériod —rather than a preemovaiperiod —alien,

DemoreandDiop are inapplicable His Diop claims are anavill remain unripe until and

2 In Zadvydasthe Supreme Court held that aliens may be detained under § I1@B1(a

for “a period reasonably necessary to bring about that alierdvaéfrom the United
States.” Zadvydas 533 U.S. at 689. Mindful that its holding would lead to difficult
judgment calls in the courts, the Supreme Court, “for the sake of uniformiattation

in the federal courtsrecognized a skmonth “presumptively reasonable period of
detention. Id. at M0-01 (emphasis supplied). However, the Supreme Court stressed, in
no ambiguous terms, that evda]fter this @month period, o[nly if] the alien provides

good reason to believe that there is no significant likelihood of removal in the regsonabl
foreseeable future, the Government must respond with evidence sufficient to rebut tha
showing. .. .This 6month presumption, of course, do&t mean that every alien not
removed must be released after six months. To the contrary, an alien may be held in
confinement until it has been determined that there is no significant likelihood of lemova
in the reasonably foreseeable futuréd’ at 701. If such determination is made, the
appropriate habeas remedrsoutrightreleasenota bond hearingSee Hany El Sayed
2012 U.S. Dist. LEXIS 16808, at *8-9, 10 and.nHere, Petitioner conceded that his
removal would becomertually imminent ore he signs his travel documents. Hence,

he has no basis to assert that there is no significant likelihood reinhas/al
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unless the Court of Appeals grants him stay and, in additiaienh&rs in custody for a
period prolonged enough togger theDiop considerations.

Finally, his application fostay of removal{on the grounds dhe hardkip he
might experience if removed to Brazil@n the basis dPetitioner’s fathepoor health)
falls outside this Court’s jurisdictionSection 1252(g), as amended by the REAL ID Act,
Pub L. No. 109-13, 119 Stat. 231 (2005), explicitly bars jatirgview by district courts

of, inter alia, removal ordersSeeChehazeh v. AG of the United States, 666 F.3d 118,

134 (3d Cir. 2012)rélying onReno v. AmericafArab Anti-Discrimination Comm.525

U.S. 471, 482 (1999))Since Petitioner already has action challenging his removal
order pending before the Court of Aggis,this Court’s constretion of his submission as
a petition for review of his removal order aadirective tdorward it to the Court of
Appealswould not ban the interests of juste: it would only create aluplicativematter
1. CONCLUSION
For these reasons the Petition will be dismissed. An appropriate Order follows
s/ Stanley R. Chesler

Stanley R. Chesler
United States District Judge

Dated: November 26, 2013

% The appropriate habeesmedyto preremovaitperiod detainees is a bond hearing
before an immigration or district judgeot anoutright release SeeHarris v. HerreyNo.
13-4365, 2013 U.S. Dist. LEXIS 104841, at *5 n.3 (D.N.J. July 26, 2013) (“A district
court’s power to entertain habeas applicati@isuch detaineegllows relief limited to
a directive of a bond hearing(citations, original brackets and ellipses omitted).
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