SANDVIK, INC. et al v. HAMPSHIRE PARTNERS FUND VI, L.P. et al Doc. 23

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SANDVIK, INC. and THERMO FISHEF:

SCIENTIFIC INC., : Civil Action No. 13-4667 (SDW) (MCA)
Plaintiffs,
OPINION
V.
HAMPSHIRE PARTNERS FUND VI, L.P: April 4, 2014

and 1801 POLLITT DRIVE LLC,

Defendants.

WIGENTON, District Judge.

Before the Court i®efendant Hampshire Partners Fund VI, (EIRampshire”)and 18-01
Pollitt Drive LLC’s (“18-01 Pollitt”) (collectively “Defendard’) Motion to Dismisspursuant to
Federal Rule of Civil Procedure 1(6). This Court has jurisdiction pursuant to 28 U.S.C. 8
1331 and 42 U.S.(§ 9613(b) Venue is proper under 28 U.S.C. § 1391. This Court, having
considered the parties’ submissiomgcides this matter without oral argument pursuant to
Federal Rule of Civil Procedure 78. For ttemsons stated below, Defendantotion to
Dismissis GRANTED, in part, with respect toThermo Fisher Scientific Inc.’s (“Thermo
Fisher”) Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA") 8§ 107(a) claim,Sandvik, Inc. (“Sandvik”) and Thermo Fisher’'s (collectively
“Plaintiffs”) CERCLA § 113(f)(1) claims, Plaintiffss CERCLA § 113(f)(3)(B) claims, and
Plaintiffs’ cost recovery claims under tidew Jersey Spill Compensation and Control Act
(“Spill Act”). Further, Defendants’ Motion BENIED, in part, with respect to Sandvik’§
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107(a) claim, Sandvik's declaratory judgment rlaelating to§ 107(a), andPlaintiffs’ Spill Act
contribution claim.

FACTUAL HISTORY

Parties

Sandvikis the owner and operator of a property located at 1702 Nevins Road, Fair Lawn,
New Jersey. (Compf] 9.) Thermo Fishers the owner and operator of aperty located at
1901 Nevins Road, Fair Lawn, New Jerseyd. (] 10.) Plaintiffs are registered as Delaware
corporations. I¢l. 111-2.)

18-01 Pollitt owns the property located at-08 Pollitt Drive, Fair Lawn, New Jersey,
and Hampshire is the opéwa of the property. Ifl. 11 7-8.) 18-01 Pollitt acquired title to the
property on May 11, 2006(ld. 7). Hampshire is registered as a Delaware limited partnership.
(Id. 1 3.) 1801 Pollitt is registered as a New Jersey limited liability compdldy.{ 4.)

Factual Allegations

In or aroundl978, the Borough of Fair LawiNew Jerseyliscoveredhat two of its non
potable industrial wells were contaminated withatile organic compounds (“VOCsiicluding
trichloroethylene (“TCE”)tetrachloroethylene (“PCE”) and i¢ichloroethylene (“1,2DCE”).

(Id. §11.) Subsequent sampling revealed that potable production w&llestmoreland Well
Field—a part of the Borough of Fair LawAwere also contaminated witfOCs. (Id.) On
SeptembeB, 1983, the Environmental Protection Agency (“EPA”) listedRhe Lawn Site—
which includedWestmoreland Well Fieldnd surrounding contaminated areas the National

Priorities List! (id. §112-13.)

! “The National Priorities List (NPL) is the list of national priorites amongkihewn releases or threatened
releases of hazardous substances, pollutants, or contamirmanightbut the United States and its territorielse
NPL is intended primarily to guide the EPA in determining which sitesawafurther investigation.” Unitedi&es
Environmental Protection Agency, National Priorities Lastilable ahttp://www.epa.gov/superfund/sites/npl/
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In 2006, Sandvik closed its manufacturing operatianshe property located at 1702
Nevins Road. Id. 119, 21.) Sardvik’'s closure of its operations triggered the requirements of
the New Jersey Industrial Site Recovery Act (“ISRA¥hich mandatedSandvikto investigate
the groundwater under its property(ld. 1 22-23) Based on its investigatiorSandvik
discovered that hazardous materahcluding PCE, TCE and 1-RCE—was present in the
groundwater (Id. 124.) Sandvik alleges that the VOCs migrated fror018ollitt Drive—
which is located within the Fair Lawn Skedo its property. Ifl.) Pursuant to ISRA, the New
Jersey Department of Environmental Protection (“NJDEP”) required Sandvikedab the
groundwater, including the groundwater that had migrated from Defendants’ progratyo
mitigate FCE vapors that infiltrated its buildingsld(1125-26.)

On March 25, 2008, Plaintiffs and the EPA entered into an Administrative Settlement
Agreement andConsent Ordefor Remedial Investigation/Feasibility Study (“Cons@rtder”),
which allegedly corstituted an administrative settlement for purposes of CERC&éction
113(f)(3)(B), 42 U.S.C. 8§ 9613(f)(3)(B).ld( 1114, 19.) The Consent Ordexquired Plaintiffs
to conduct a “Remedial Investigation and Feasibility Studyd. { 15.) Defendants were not
parties to the Consent Ordetd.(] 16.)

In or around 2008, Defendants investigated the soil at tH&l 1Bollitt Drive property
anddiscovered VOC the soi—specifically, PCE, TCE and XR2CE. (d. 128.) On August
15, 2008,Defendants provided Plaintiffsith samples from their investigation which revealed
hazardous materials in the soil and groundwatiet. §(30.) Plaintiffs allege that thénazardous
substances had migrated from Defendants’ property to both of PRiptiffpertiesand other
Fair Lawn locations. Id. 1 33.) Plaintiffs further allegehat they have incurred response cests

and will continue to incur costsfor undertaking actioneelaing to the hazardous materials that



have migrated from Defendants’ propertyld. (] 34-35.) On August 1, 2011, the parties
executed a twqyear tolling agreement. (Thermo Fisher Br. 7.)
PROCEDURAL HISTORY

Plaintiffs commenced the instant action on August 2, 2013. Plaintiffs allege the
following Counts: (1)CERCLA costrecovery; (2) CERCLA contribution; (3) declaratory relief
under CERCLA; (4) cost recovery under the Spill Aend (5) contribution under the Spill Act.
On September 27, 2013, Defendants moved to dismiss the Complaint.
LEGAL STANDARD

The adequacy of pdelings is governed by Fed. R. Civ. P. 8(a)(2), which requires that a
complaint allege “a short and plain statement of the claim showing that therpkeadatled to
relief.” This Rule “requires more than labels and conclusions, and a formulaatioecof the
elements of a cause of action will not do. Factual allegations must be enouge @ night to

relief above the speculative level.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(internal citations omittedsee alsdPhillips v. Cnty.of Allegheny, 515 F.3d 224, 231 (3d Cir.

2008) (stating that Rule 8 “requires a ‘showing’ rather than a blanket asseréiareafitiement
to relief”).

In considering a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), the Court must
“accept all factal allegations as true, construe the complaint in the light most favorable to the
plaintiff, and determine whether, under any reasonable reading of the complaint,inti& pla

may be entitled to relief.” Phillips, 515 F.3d at 231 (quoting Pinker v. Roche Holdings, Ltd.

292 F.3d 361, 374 n.7 (3d Cir. 2002)). However, “the tenet that a court must accept as true all of
the allegations contained in a complaint is inapplicable to legal conclusions.didmreaecitals

of the elements of a cause of actiomported by mere conclusory statements, do not suffice.”

2 Sandvik agreed to dismiss Count IV of the Complaint. (Sar8ivik n.1.)
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Ashcroft v. Igbal, 556 U.S. 662, 678009) (citingTwombly, 550 U.S. at 555). If the “well

pleaded facts do not permit the court to infer more than the mere possibility of mid¢otiauc
complant should be dismissed for failing to “show[ ] that the pleader is entitled to” raief
required by Rule 8(a)(2)ld. at679.

According to the Supreme Court fiwombly, “[w]hile a complaint attacked by a Rule
12(b)(6) motion to dismiss does not neethded factual allegations, a plaintiff's obligation to
provide the ‘grounds’ of his[/her] ‘entitle[ment] to relief requires mdhan labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” 550
U.S. at 555ifternal citations omitted). The Third Circuit summarized Tm®mbly pleading
standard as follows: “stating . . . a claim requires a complaint with enoaglafanatter (taken
as true) to suggest’ the required elememtiillips, 515 F.3d at 234 (quag Twombly, 550 U.S.
at 556).

In Fowler v. UPMC Shadysidéhe Third Circuit directed district courts to conduct a-two

part analysis. 578 F.3d 203, 210 (3d Cir. 2009). First, the court must separate the factual
elements from the legal conclusiorSeeid. The court “must accept all of the complaint’s well
pleaded facts as true, but may disregard any legal conclusichst 21611. Second, the court
must determine if “the facts alleged in the complaint are sufficient to show that thdfgiasa
‘plausible claim for relief.” Id. at 211 (quotindigbal, 566 U.S. at 679). “In other words, a
complaint must do more than allege the plaintiff's entittement to relief. A complaint has to
‘show’ such an entitlement with its factsld. (citing Phillips 515 F.3d at 234-35.)
DISCUSSION

“CERCLA provides two mechanisms that allow potentially responsible partiB$ ¢y

to recover costs they have expended to decontaminate a polluted site: 8 107(a) cost recove



claims and § 113(f) contribution chas” Agere Sys., Inc. v. Advanced Envtl. Tech. Corp., 602

F.3d 204, 216 (3d Cir. 2010). UndeéERCLA 8§ 107(a)(4),PRPsareliable for, among other
things: (A) all costs of removal or remedial action incurred by the United Statesr@ment or

a State oan Indian tribe not inconsistent with the national contingency plan; {(By@ny other
necessary costs of response incurred by any other person consistent with thel nationa
contingency plari. 42 U.S.C. 89607(a)(4). “Section 107(a) [ ] allows private parties to bring

cost recovery suits against other PRPs, and courts have developed several priociples f
application in such suits.Agere 602 F.3d at 216-17 (internal footnote omitted).

Section 113(f) “provides two avenues of relief” for contributie8 113(f)(1) and
113(f)(3)(B). Id. at 217. Pursuant to CERCL&113(f)(1), “[ajny person may seek contribution
from any other person who is liable or potentially liable under se¢ti®@ia)] of this title,
during or following any civil action under semti[88 106 or 107(a)pf this title” 42 U.S.C. §
9613(f)(1). Under CERCLAS 113(f)(3)(B), “PRPs who resolve their liability to the United
States or an individual State through an administratively or judicially approtéehsmt can
seek contribution from another PRPAgere 602 F.3d at 217 (citing 42 U.S.C. § 9613(f)(3)(B)).

. CERCLA § 107(a)

A. Thermo Fisher

The parties agree that Thermo Fisher does not have a viable “cost recdaenytimder

CERCLA § 107(a). (Thermo Fisher Br. 2, n.1.) Thus, Therkisher's § 107(a) claim is

dismissed.



B. Sandvik

As it relates to Sandvik, there are two types of response costs at issuedidik'Saosts
incurred pursuant to the Consent Order; and (2) Sandvik’'s costs incut@dirsuant to the
Consent Order. (Sandvik Br. 10; Conff.23-26.)

Defendantsnitially arguedthat Sandvik cannot maintain ray claim for cost recovery
under CERCLA8 107(a). (Defs. Br. 6.However, in their reply brief, Defendartencede that
“Sandvik has sufficiently pled a claim for cost recovery under CERGLEO7(a) for costs
independently incurred pursuant only to ISRA.” (Defs. RepH)3 Thus, the only response
costs to be examinaate those Sandvik incurred pursuant to the Consent Order.

Relying onAgere Defendantsarguethat parties Who if permitted to bring a § 107(a)
claim would be shielded from contribution counterclaims under § 113(f)(2), do not have any 8
107(a) claims for costs incurred pursuant to consent deane@ CERCLA suit. 602 F.3dat
229. Defendants contend that the EPA and DEP identified that Plaintiffs’ pespssnhtributed
to the groundwater contamination, and pursuant to the Consent Order, Plaintiffs resolved some
liability and will not be liabé for contribution claims. (Defs. Br. 7-8.)

Sandvikaversthat Ageredoes not applyere becausAgereinvolved the resolution of a
party’s liability by entering into a consent decree after a lawsuitfiveas (Sandvik Br. 910.)
Sandvik argues that Defendants’ argument would require exteAdi@ceto apply to response
cosskincurred “after having entered into the administrative Consent Order, in thecalseany
lawsuit.” (d. at 10.)

This Court finds that Sandvik does not hav® B07(a)claim for response costs incurred
pursuant to the Consent Order. The reasonirgereis persuasive here. Kgere the Third

Circuit noted that “a district court is not supposed to fashion an award that allows a plaintiff t



recover from a defendant costs@sated with the cleanup of waste that the plaintiffliiteas
contributed to the site.” 602 F.3d at 229. Furtherptavkile joint and several liability allows a
plaintiff to collect from a single defendant the collective liability of all defetglait does not
permit a plaintiff to recover from a defendant the costs to undo what the plasaiffias done.”
Id. Here, the EPA and NJDEP ascertained that Plaintgfeperties contributed to the
contaminationof the Fair Lawn Site. Undekgere Plaintiffs “who if permitted to bring a 8
107(a) claim would be shielded from contribution counterclaims under § 11320t have
any 8 107(a) claims for costs incurred pursuant to consent decrees in a CERCLAIGuit.”
Thus, Plaintiffs do not have a cost recovery claim urgd&07(a) for response costs incurred
pursuant to the Consent Order.

Accordingly, Sandvik’'ss 107(a) claim relating to costs incurred pursuant to the Consent
Order is dismissed. Sandvikgsl07(a) claim for costs independently incurred outside the scope
of the Consent Order survives the instant motion to dismiss.

. CERCLA 8§ 113(f)(1)

CERCLAS& 113(h(1) allows a party to seek contribution from another party who is liable
or potentially liable undeg& 107(a)during or following specified civil action. 42 U.S.C. §

9613(f)(1). In Cooper Industries, Inc. v. Aviall Services, Inthe Supreme Court hettat “a

private party who has not been sued under 8§ 106 or § 107(gnothgbtain contribution under

8 113(f)(1) from other liable partigs 543 U.S. 157, 1681 (2004) seeUnited States v. Atl.

Research Corp551 U.S. 128, 138007)(reiteratingthe holding inCooper Industrieshat “a

private party could seek contribution from other liable paidfiiesler §113(f)(1) only after

having been sued under § 106 or § 107(a)").



Here,Defendants argue th&®faintiffs did not plead that the Consent Decree was during
or following any litigation andhatneither Plaintiffwas sued under CERCLA § 106 od87(a).
(Def Br. 9; Def. Reply 8.) Defendants further note that CERCLA expressly profodes
contribution after settlement, which is not the case h@efs. Br. 910.)

According to Thermo Fishert can bring a contribution claim because Sandvik has a
viable CERCLA § 107 clainand Thermo Fisher's claims arise out of the same contamination
attributable to Defendants’ property. (Thermo Fisher839.) Thermo Fishearguesthat it is

not necessary to keeparty to a prior 8 107 action to bring a contribution clairal. &t 9 (citing

Boarhead Farm Agreement v. Advandedvtl. Tech Corp, 381 F. Supp. 2d 427 (E.D. Pa.

2005)).) Sandvik does not address a claim under CERCLA § 113(f)(1) in its opposition brief.
Based on the statutotgnguage and relevant case JaWaintiffs do not have a viable

claim under § 113(f)(1) because they have not been sued under § 106 or 8§ 107. The Supreme

Court has unambiguously held that a party may only seek contribution from other lidlgds pa

under 8§ 113(f)(1) after having been sued under 8 106 or §3€&3Cooper Indus., In¢543 U.S.

at 16061; Atl. Research Corp551 U.S. at 128. It is undisputed that neitRkintiff has been

sued under 8 106 or § 107. Therefore, Plaintiffs’ claims under 8§ 113(f)(1) are dismissed.
I[Il. CERCLA 8§ 113(f)(3)(B)
Under 8 CERCLA 113(f)(3)(B),
[a] person who haresolved its liability to the United States or a State for some or
all of a response action or for some or all of the costs of such action in an
administrative or judicially approved settlement may seek contribution from any
person who is not party to a settlement.
42 U.S.C. § 961(9)(3)(B). The statute contains a provisifor the statute of limitations for a
contribution action under 8§ 113(g)(3)ld. at 8 9613(g)(3). An action for contribution for

response costs or damages urgléi 3(f)(3)(B) must be commenced within three years of the



date of a cost recovery settlememd. at 8§ 9613(g)(3)(B);Cooper Indus., In¢543 U.S.at 167

(“Section 113(g)(3) then provides two correspondingd@r limitations periods for contribution
actions, one beginning at the date of judgment, § 113(g)(3)(A), and one beginning at thfe date
settlement, 8 113(g)(3)(B).

Here,Defendants argue that Plaintiffs’ claim un@et13(f)(3)(B)is time-barred. (Defs.

Br. 11-12.) Defendants contend that the thyear statute of limitations for this claim began to
accrue at the time the Consé@nrderbecame effective (Id.) Plaintiffs signedhe Consent Order

in late 2007, but Plaintiffs allege that it was enteredvtarch 25, 2008. Id. at 11.) Even
accepting the later date, Defendaatguethat the statute of limitations expired on March 25,
2011. (d. at 1312.) Defendants note that the parties entered into a tolling agreement which
became effective on August 1, 263four months after Plaintiffs’ limitations period for &
113(f)(1)(B) daim ended. If. at 12.)

Thermo Fisher argues thitie Consent Ordeas not a cost recovery settlementd is not
subject to8 113(g)(3)(B’s threeyear statute of limitations. (Thermo Fist&r 10.) Instead,
Thermo Fisher notes that courts classifyye@ments such as the Consent Order as either
“removal actions” where the thrgear statute of limitations which runs from the “completion of
the removal action” or “remedial actions” where theyspar statute of limitations runs from the
“initiation of physical onsite constructionof the remedial action.” Id. at 1215 (internal
citations omitted).) Under either standard, Thermo Fisher argues that the statute of limitations
has not yet been triggeredd.(at 15.) To the exterthe threeyear statw of limitations undeg
113(g)(3)(B) does apply, Thermo Fisher contends that the discovery rule tolls ttaidimsi
period until August 15, 2008 when Thermo Fisher learned of Defendants’ PRP stdtuast (

16.)
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On the other hand, Sandvik agrees thatthreeyear statute of limitations articulated in
8 113(g)(3)(B) applies. (Sandvi®r. 12.) However, Sandvik argues that its contribution claim
was brought within three years of discovering Defendants’ release oflbagaubstances when
taking into onsideration the parties’ tolling agreementd.)( Like Thermo Fisher, Sandvik
maintainsthat the discovery rule applies in contribution actj@rsl in the instant miar, it did
not learn of Defendants’ releases until August 15, 2008. af 14.) Based on the date of
discovery—August 15, 2008-and the tolling agreementhich waseffecive from August 1,
2011 to August 1, 2013, Plaintiffs’ filing of its Complaint on August 2, 2013 was within the
statute of limitations set forth £113(g)(3)(B). Id. at 15.)

As a preliminary matter, this Court notes that the Complaint specifically indicates th
“[tihe Consent Order constitutes an administrative settlement for purpose&RECLA §
113(f)(3)(B).” (Compl. 19.) Thermo Fisher's argument that the Consent Order is not an
administrative settlement for purposes of statute of limitations directly contrdeeaBomplaint.
Furthermore, the Consent Order itself identifies the document to be ansicatiire setement.
(SeeCompl. Ex. A.) Accordingly, this Court finds that the Consent Order is an admimstrati
settlement and is subject to the thyear statute of limitations period for contribution actions set
forth in § 113(g)(3)(B).

Plaintiffs entered th€onsent Agreement on March 25, 2008, entered a tolling agreement
effective from August 1, 2011 to August 1, 2013, and filed the instant action on August 2, 2013.
Having established that the thrgear statute of limitations period applies, the issuethi®
Court to determine is whether the discovery rule applies here to delay thel aifctha
limitations period from March 25, 2008 until August 15, 2008T] he discovery rule functions

to delay the initial running of the statutory limitations peribdf only until the plaintiff has
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discovered or, by exercising reasonable diligence, should have discovered (1)dhahbéhas
been injured, and (2) that this injurgasibeen caused by another partgonduct.” New Castle

Cnty. v. Halliburton NUS Corp., 111 F.3d 1116, 1124 (3d Cir. 198fihg Oshiver v. Levin,

Fishbein, Sedran & BermaB8 F.3d 1380, 13B(3d Cir. 1994)). Additionally, “the discovery

rule does not delay the accrual of a cause of action until the plaintiff hasietbetiery party
who may be liable on its claiin.ld. at 1125.

Here this Court finds that the discovery rule does not render Plain§fiisl3(f)(3)(B)
claim timely. As early as 1978, Fair Lawn was identifiedaasarea with contaminated non
potable industrial wells.On September 8, 1983, Westmoreland Well Field was placed on the
National Priorities List. Since approximately 1986, Plaintiffs conducted ampdemented
remedial measures at their facilities. By March 25, 2008, when the Consemtb@odene
effective, Plaintiffs could have known, or should have knewthrough reasonable diligenee
that other individuals or entities may have been responsible sources for the cdardaminbe
fact that Plaintiffs did not become aware of Defendants’ status as PRiPDefiendants
conducted sampling and provided this information to Plaintiffs on August 15, 20f8nis
relevance. Plaintiffs could have identified Defendants as responsible paftigee o
contamination through reasonable due diligence. As the Third Circuit hilewnCastle “the
discovery rule does not delay the accrual of a cause of action until the plaastifdentified
every party who may be liable on its cldinl11 F.3d at 1125. In concluding that the discovery
rule does not toll the statute amitations on Plaintiffs’§ 113(f)(3)(B) claim, this Court finds
that the limitations period began to run on March 25, 200 effective date of the Consent
Order—and ended on March 25, 2011. Neither the tolling agreement nor the discovery rule

salvage$laintiffs’ claims.
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V. Declaratory Relief Under CERCLA

Plaintiffs request declaratory relief under CERC8A13(g)(2) and 28 U.S.(8§ 2201
and 2202 (theDeclaratory Judgment Agt (Compl. 11 559.) CERCLA 8 113(g)(2) provides
that“in any such action described in this subsection, the court shall enter a declargiosnjud
on liability for response costs or damages that will be binding on any subsegtienta
actions to recover further response costs or damagé2.’'U.S.C. 8§ 9613(g)(2).Under tte
Declaratory Judgment Act, courts may “declare the rights and other legabnelaf any
interested party seeking such declaration, whether or not further relief is dibeosbught. 28
U.S.C. § 2201.

As Plaintiffs’ claims undeg 113and Thermo Fiser's§ 107(a) claimare dismissedhe
request fodeclaratory judgment is denied m®ot with respect to these claims. As Sandvik has
a viable claim undeg107(a), Sandvik’s claim for declaratory judgment with resfi@stclaim
survivesthe instant motion to dismiss.

V. Cost Recovery Under the Spill Act

Count IV of the Complaint asserts a claim for cost recovery under the $pill([@ompl.

11 6166.) Sandvik agreed to dismiss this claim. (Sand®k4 n.1.) Thermo Fisher’s
opposition brief is silent as to Count IV.
It is well-settled that “[t]e Spill Act does not provide a private right of action for

recovery of teanup costs and other damagegéllied Corp. v. Frola, 701 F. Supp. 1084, 1091

(D.N.J. 1988). Therefore, Thermo Fisher has no viable claim for cost recovery led&ill
Act; thus, this claim is dismissed.
VI.  Contribution Under the Spill Act

The Spill Act provides, in pertinent part:
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dischargers or persopwho] clean[] up and removef discharge of a hazardous
substace. . . shall have a right of contribution against all other dischargers and
persons in any way responsible for a discharged hazardous substance or other
persons who are liable for the cost of the cleanup and removal of that discharge of
a hazardous sutasce.
N.J. Stat. Ann.§ 58:1023.111{2)(a). The statute does not provide a statute of limitations
provision for contribution actionsWhere a statute is silent as to the statute of limitations for a
cause of actiongourtsare “directed to select a litations period from among those periods

applicable to actions seeking similar relief at common’laReichhold, Inc. v. U.S. Metals Ref.

Co., 655 F. Supp. 2d 400, 446 (D.N.J. 2009). As both parties nitkeregpect to claims under
the Spill Act,stateand federal courteaverelied onN.J. Stat. Ann. 2A:14 which provides a
six-year statute of limitationgperiod for trespass to real property atattious injury to real

property. N.J. Stat. Ann. 2A:14; Reichhold, Inc. 655 F. Supp. 2d at 446Jorristown

Associates v. Grant Oil Co., 432 N.J. Super. 287, 299 (App. Div. Z0d8ing that ‘a sixyear

statute of limitations applies to plaintsf Spill Act[claim]”). Thus, this Court will apply a six
year statute of limitations for Plaintiffs’ contribution claim under the Spill Act.
A Spill Act contribution claimaccrues only after the cleanup and removal of hazardous

substances has commenc&keAm. Premier Underwriters Inc. v. Gen. Elec. Co., 866 F. Supp.

2d 883, 911 (S.D. Ohio 2012ntempreting New Jersey law and stating thatcause of action
under section 23.11f(a)(2) can accrue only when a plaintiff has engaged in cleanup andl remova

of a discharge of a hazardous substanddwen EngQ v. Estate of Reey&99 F. Supp. 467,

480 (D.N.J. 1992pff'd, 19 F.3d 642 (3d Cir. 1994jinding “investigation into the extent of
contamination” did not trigger the statute of limitationsa@pill Act claim).
Here,Defendants argue that “Plaintiffs’ Spill Act claims for contribution betgaaccue

in 1986, when the Borough’s air stripper system that Plaintiffs paid for beganiogérgDefs.
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Br. 20.) Defendants further note that “New Jersey law does not require thatithif pdaow
the identity of the responsible party for the limitatiggesiod to begin to run.” (Defs. Br. 19

(citing SC Holdings, Inc. v. A.A.A. Realty Co., 935 F. Supp. 1354, 1367 (D.N.J. 16@@6)y

Apgar v. Lederle Laboratories23 N.J. 450, 456, 588 A.2d 380 (1991) Accordingly,

Defendants assert that Plaintiffs could have filed a “John Doe” Complaint etreutkinowing
the identities othe potential wrongdoers.Dfs. Br.20-21.)

Sandvik argues that “Plaintiffs did not determine that a release had occurred from
Defendants’facility until August 15, 2008, when they were provided sampling results from
counsel for Defendants.” (Sandvik Br. 20.) Because Plaintiffs have no knowledge as to when
the release actually occurred, Sandvik contehdsthe release of contaminantDatfendants’
property may have been shortly before it was discovered in 20D8. (

The main issue for this Court to consider is when the statute of limitations on Raintiff
Spill Act contribution claim began to accru&nder the statute, a claim begins to accrue when
the actual removal and cleanup of hazardous substances commBe&&sdants correctly note
thatthe cleanup and removal of hazardous substances began in 1986 wdiesttiyger system
was operational. Additionally, Plaintiffs could lave filed a John Doe Complaint before any
responsible partiewere identified. However, there is no indication that Plaintiffs reasonably
knew or should have known that other entities had contributed to the contamination. At this
stage, the record is nsufficiently developed for this Court to making a ruling regarding the
statute of limitations on Plaintiffs’ Spill Act contribution claim. Accordingly, &efants’

motion to dismiss is denied with respect to this claim.

15



CONCLUSION

For the reasons set forth above, Defendants’ Moti@RANTED, in part, with respect
to Thermo Fisher €ERCLA 8§ 107(a) claim, PlaintiffsCERCLA § 113(f)(1) claims, Plaintiffs’
CERCLA § 113(f)(3)(B) claims, and Plaintiffs’ cost recovery claims under 8l Act.
Further, Defendants’ Motion BENIED, in part, with respect to SandvikGERCLA § 107(a)
claim, Sandvik'srequest fordeclaratory judgment relating to its CERCI8A107(a)claim, and
Plaintiffs’ contribution claim under the Spill Act

s/Susan D. Wigenton, U.S.D.J.

cc: Madeline Cox Arleo, U.S.M.J.
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