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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NETWORLD COMMUNICATIONS,
CORP.,
Civil Action No. 13-477Q0(SDW)
Plaintiff ,

V. : Opinion
CROATIA AIRLINES, D.D., et al.,

Defendants.
September23, 2014

WIGENTON, District Judge.
l. INTRODUCTION
This mattercomes before the Court on the motion ofdbelants Croatia Airlined.D.
(“OU”) and Lidija Saban (“Saban”) (collectively, “Defeauts”) to dismiss on the grounds of
forumnon conveniens. Dkt. No. 26. Plaintiff Networld Communications CoffNCC”) opposes
this motion. Dkt. No. 36. This motion was decided without oral argument pursuant to Federal
Rule of Civil Procedure 78 and Local Civil Rule 78.1. For the reasons set forth belfmndants’
motion iISDENIED.
Il BACKGROUND
NCC is a New drsey corporation with its principal place of business in Parsippany, New
Jersey. SeeFirst Am. Compl., Dkt. No. 11 § 9. OU is a publicly traded Croatian corporation

headquartered in Zagreb, Croatia, with the majority of its stock owned by the@gosternment.
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Id. at § 10. Defendant Saban is an @liployeewho, for the past decadeyas primarily
responsible for OU’s relationship with NC@. at T 11.

Since at least 1997, NCC has served as OU’s General Sales(Ag8At) in the United
States and Canaddd. at 1 2. As GSANCC had a variety of responsibilities relating to the
marketing and sale of OU flightso North American customers, including establishing
relationships with travel agents, implementing sales inieatand providing customer call center
services Id. During the time period in whicRCC served as GSA, OU saw its North American
sales grow from $2 million in 1997 to $26 million in 201d.

NCC and OU’s relationship was governed by a General Ssfesmcy Agreement
(“Agency Agreement”). The Agency Agreement was execbiethe parties on July 1, 2011,
became effective January 1, 2012, and was to last for four yBaesd. at § 3;see alscAgency
Agreement, attached as Ex. A to First Am. Compl., Dkt. Nel.l1mportantly for the instant
motion, the Agency Agreement contained the following provision:

Article 24

Governing Law- Choice of Jurisdiction

This Agreement shall be governed by and construed in accordance
with the laws of the Republic of Croatia.

All disputes arising out of this Agreement that cannot be resolved
by negotiation shall be submitted to the court of competent
jurisdiction in Zagreb, Republic of Croatia, which jurisdiction shall
be nonexclusive.
SeeAgency Agreement, attached as Ex. A to First Am. Compl., Dkt. No. 11-1.
Onor about July 30, 2013, OU notifidéCCthat it was terminating thgencyAgreement

effective September 1, 2013. First Am. Compl., Dkt. No. 11 4.



NCC brought suit against OU on September 8, 2@ER=Compl., Dkt. No. 1. NCC'’s First
Amended Complaint was filed on December 9, 2088eFirst Am. Compl., Dkt. No. 11. In this
pleading, NCC assertisiter alia, OU breached the Agency Agreement by terminatiegcontract
without good cause and, further, tlx@éfendantengaged in a fraudulent conspiracy to deprive
NCC of commissions andtlter revenudgo which NCCis entitled. Seeid. NCC alleges the
following causes of action: (1) breach of contract for improper termination; éachrof the
implied covenant of good faith and fair dealing for improper termination; (3) breach ohaont
for failure to pay amounts due; (4) breach of the implied covenayaaaf faith and fair dealing
for failure to pay amounts due; (5) fraud; (6) breach of the contract for calcedat return of
the guarantee; (7) declaratory judgment; (8) account®)ginjust enrichment; and (10) tortious
interference with contract. Sek

On February 21, 2014, OU filed the instant motion to dismisBmm non conveniens
grounds. SeeDkt. No. 26. After the motion was fullyriefed seeDkt. Nos. 37, 38, NCC filed a
motion seeking to either strike a portion of OU’s reply or file areply. SeeDkt. No. 39. On
April 15, 2014, the Court denied NCC’s motion to strike, but granted NCC leave to fileepbur
SeeOrder, Dkt. No. 42.

1. ANALYSIS

Defendants seek tdismiss the instant litigation based upon the presence of a forum
selection clause in the Agency Agreement. Bek Br., Dkt. No. 26-1, at 5.

“[T] he appropriate way to enforce a forgelection clause pointing B state or foreign

forum is through the dtgne offorum non conveniens.” Atlantic Marine Const. Co., Inc. v. U.S.

Dist. Ct. for the Western Dist. of Tex., 134 S. Ct. 568, 580 (2014). While 28 U.S.C. § 1404(a) is

inapplicable in such casé®ecause both § 1404(a) and the forum non conveniens doctrine from



which it derives entail the same balancofgnterests standard, courts should evaluate a forum
selection clause pointing to a nonfederal forum in the same way that theytewalt@um
selection clause pointing to a federal forumid.

Traditionally, when considering a motion to dismiss basedoomm non conveniens
groundsa district courtvould analyze(1) the availability of an alternative forum; (2) the amount
of deference to be agaed to the plaintiff's choice of forum; (3) the private interest factors; and

(4) the public interest factors. Tech. Dev. Co., Ltd. v. Onischenko, 174 F. App'x 117, 119-20 (3d

Cir. 2006). It was the defendant’s burdendemonstrate that an adequate alternative faxists
as to all defendantand that public and private interest factors wedjmeavily for dismissal See

Lacey v. Cessna Aircraft C862 F.2d 38, 44 (3d Cir. 1988)Lacey I').

Recently, however, theupreme Court addressed the application of the traditfonah
non conveniensanalysido a dispute in which the partiead agreed to a mandatory forum selection

clause and the plaintiff sought to brigsgit ina differentforum. SeeAtlantic Marine 134 S. Ct.

at 581. The Supreme Court reasoned that, because adelestion clause “represents the parties’
agreement as to the most proper forum,” a forum selection clause “should be givenimgntroll

weight in all but the most exceptional casell’ (quotingStewart Org., Inc. v. Ricoh Corp., 487

U.S. 22, 31, 33 (1988)). Therefore, the Supreme Court heldoteduse the plaintiff agreed to
bring disputes only in @pecific forum, the plaintiff’'s choiceof a different forumwould be
accorded no wight, the plaintiff would bearthe burden of demonstrating dismissahs
unwarranted, and the Court would maotnsider the private interest factors in its analysis.at
581-82.

The forum selection clause Atlantic Marinewas mandatory and ti&upreme Court did

not address whethés holdingshould applyto cases in whickhe parties agreed to a permissive



forum selection clausk.While the Third Circuit has not directly addressed the issoejority

of courts have declined to appMtlantic Marinein cases involvingpermissive forum selection

clauses.SeeFin. Cas. & Sur., Inc. v. Parker, No.-0860,2014 WL 2515136, at *8S.D. Tex.

June 4, 2014) (noting courts have “consistently declined to &plalytic Mariné when analyzing

a permissive forum selection clagseee alsiRELCO Locomotives, Inc. v. AllRall, Ingc--- F.

Supp. 2d---, 2014 WL 1047153, at *8 (S.D. lowa Mar. 5, 201R&sidential Fin. Corp. v. Jacqbs

No. 131167, 2014 WL 1233089, at *3 (S.D. Ohio Mar. 25, 2014)ited States ex rel. MDI

Sens., LLC v. Fed. Ins. Co.No. 132355, 2014 WL 1576975, at *3 (N.D. Ala. Apr. 17, 2014)

But seeUnited Am. Healthcare Corp. v. Backs, No-13570, 2014 U.S. Dist. LEXIS 17408, at

*20-21 (E.D. Mich. Feb. 12, 2014).
In this case, the forum selection clapsevides in pertinent part:
All disputes arising out of this Agreement that cannot be resolved
by negotiation shall be submitted to the court of competent
jurisdiction in Zagreb, Republic of Croatia, which jurisdiction shall
benon-exclusive
SeeAgency Agreement, attached as Ex. A to First Am. Compl., Dkt. N4. (8inphasis added).
Here, theCourt concludes that the Agency Agreement’s forum selection dapsemissive. If

the forum selection clausended #er the wad “Croatia,” the clausenight be construed as

mandatory. The inclusion of the modifier “which jurisdiction shall be-extiusive[]” however,

LwA permissive clause authorizes jurisdiction in a designated forum but does not
prohibit litigation elsewhere,” whereas ‘[a] mandatolguse . . . dictates an exclusive forum for
litigation under the contract.’ SeeDawes v. Publish Am. LLLP, 563 F. App’x 117, 118 (3d Cir.
2014) (quotingslobal Satellite Commc'n Co. v. Starmill U.K. Lt@78 F.3d 1269, 1272 (11th
Cir. 2004)).

2 The Third Circuit has continued to draw a distinction between permissive and
mandatory forum selection clauses siAtiantic Marinewas decided SeeDawes, 563F.
App’x at 118(reversing district court for concluding that a permissive forum selectiodateh
dismissal).




evidences the parties’ intent that Zagreb is not the only forum in which disputeg &mosn the
contract carbe brough?
Given that the forum selection clause here is permissive, this Court is satisfigtie

traditional forum non conveniens testembraced by the majority of peAtlantic Marine courts

should be utilized here.
A. Availability of an Alternative Forum
Defendants argue that Croatia is an adequate alternative forum béwglusme amenable
to process in Croatia and NCC'’s claims are cognizable in Croatian c6edBefs. Br., Dkt. No.
26-1, at 10. In support of its assertion that NCC’s claims are cognizable, Defendanitsasubm
declaration from Danijela Simeunovi¢, a Croatian attorney. See Declaration of Danijela
Simeunovi¢ (“Simeunovi¢ Decl.”), Dkt. No. 263. Ms.Simeunovi¢ asserts that the instashispute
would be heard ia special commercial cour§eeid. 1 4. Ms. Simeunovi¢ also declares
Croatian law recognizes an action for breach of contract as a viable
cause of action against a defendant. Croatian law also recognizes a
number of other causes of action relating to a party’s performance
under a contract. Additionally, the Civil Obligations Law requires
contracting parties to act in accordance with good faith and fair

dealing.

Croatian law recognizes the causes of action of unjust enrichment
and fraud.

The Civil Obligations Law provides that a nrbreaching party may
recover compensaty damages due under the agreement.

The Courts in Croatia permit and require the exchange of
statements, documents, and records bearing on the matters relating

3 The parties do not address whether federal, New Jess@&roatian law should govern
this Court’s interpretation of the forum selection claared whatjf any, effect this choice of law
would have on tis Court’s interpretation of Article 24. As this Court is not aware of any
decisions in those jurisdictions that suggest a court should ignore entire provigsnsaviatrum
selection clause, thiSourt @ncludes that the forum selection clause is permissive.
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to the dispute. The Croatian courts would have the power to compel
witnesses residing in Croatia to testify at trial.

Id. at 111 811. Finally, Defendants agreed to condition dismissal on their voluntary submission to
the jurisdiction of the courts of Zagreb, Croatia. Def. Br., Dkt. No. 26-1, at 9.

Even though NCGpecificallyagreed that angispute arising from the Agency Agreement
could be brought in Croatia, NCC nonetheless argues Croatia is appespriate alternative
forum because Croatia’s legal system has “been in a state of crisis for several [Jécades
adjudicating the dispute i@roatia could take over a decade, the Croatian Government (as OU'’s
majority shareholder) wilikely influence any proceedings against OU in a Croatian court, Croatia
does not have a direct counterpart to the New Jersey Sales Representats/adRigirecognize
the causes of action for tortious interference with contract or for an acugpand Croatian courts
are without power to compel production of documents if a party refuses to produceSbemh.
Opp’n Br., Dkt. No. 36;Declaration of Professor Alan Uzelat Opposition to Defendants’
Motion to Dismiss orfForum Non Conveniens Grounds, Dkt. No. 3@ 1 936; Declaration of
Zoran Markovi¢ in Opposition to Defendants’ Motion to Dismiss Borum Non Conveniens
Grounds, Dkt. No. 36-81 45.

In contrast,Defendantsargue Croatia’s judicial system has significantly improved since
Croatia became a member of the EU in 2013 and various recent changes to Craatian la
significantly undercut Professor Uzelac’s representatio@ee Affidavit of Marko Barett
(“Bareti¢ Aff.”), Dkt. No. 38-111 536; Joint Declaration of Danijel§imeunovi¢ and Rakto Zufi
(“Joint Decl.”), Dkt. No. 38-Z[1 624.

A proposed alternative forum is appropriate when: (1) the defendant is amenables$s proc
in that jurisdiction; and (2) the lawsuit’s subject matter is cognizable in the alterf@tinnand

providesthe plaintiff with a redressPiper AircraftCo. v. Reyno, 454 U.S. 235, 254 n.22 (1981).




Courts have also held, however, thatri[itare circumstancesivhere the remedy available in the
other jurisdiction is clearly unsatisfactorythe threshold requirement will not be met, and the

court will find dismissal impropér. Windt v. Qwest Commc'ns Int'l, Inc., 544 F. Supp. 2d 409,

418 (D.N.J. 2008). Nonetheless, “the unavailability of a theory of recovery or the piyssibil
lesser damages cannot render the alternative forum inadequdte The amount of evidence
required to demonstrat@ @adequate alternative forumepends on the fact$ the case.Laceyl,
862 F.2d at 44Here, Defendantsatisfy the first prong by consenting to the Croatian courts’
jurisdiction over them SeeDefs. Br., Dkt. No. 26-1, at 9.

Defendants have also establisiNGIC’s suit is cognizable Croatiaandthat forumwould
provideNCC with adequateedress. First, it should be notethat even prior to Croatia’s recent

judicial reforms, other courts had concluded Croatia was a satisfactony.f&rg. Cortect Corp.

v. Erste Bank Ber Oesterreichischen &pasen AG535 F. Supp. 2d 403, 410 (S.D.N.Y. 2008);

Radeljak v. Daimlerchrysler Corpt75 Mich. 598 (2006). Additionally, as set forth in Professor

Bareti¢’s affidavit and MsSimeunovi¢ and Mr.Zuri¢’s joint declaration, the Croatian legal system
has aly improved since Croatia joined the European UniSee e.q, Joint Decl., Dkt. No. 38-2
19 620, Bareti¢ Aff., Dkt. No. 38-1 1 89, 13, 15-28.

This Court rejects NCC's argumetftat it would be left with an unsatisfactory remedy.
Even if NCC is correct that some of its causes of action do not have direct Croaltjuesia
“the unavailability of a theory of recovery or the possibility of lesser dasnegenot render the

alternative forum inadequate.Windt, 544 F. Supp. 2d at 418rchut v. Ross Univ. Sch. of

Veterinary Med. No. 101681, 2013 WL 591375, at *5 (D.N.J. Oct. 13, 2013). Additionally,
whiletheThird Circuit has held that it was not an abuse of discretion for a district court tod®nc

an extreme litigation delayoald render an lernative forum unsatisfactorgee Bhatnagar v.



Surrendra Overseas Ltd., 52 F.3d 1220, 1228 (3d Cir. 1985)ossibility of some delay in

Croatia does not leave NCC with a clearly unsatisfactory rerheépally, NCC'’s claim that it
would be left without a satisfactory remedy because of Croatia’s ownership)’sfstbckis
rejected SeelJoint Decl., Dkt. No. 3 |1 2123, Bareti¢ Aff., Dkt. No. 38-1 [ 2937, see also
Communication from the Commission to the European Parliament and the Council, Monitoring
Report on Croatia’s Accession Preparations, attached as ERaet@ Aff., Dkt. No. 38-1; U.S.

State Department, Croatia 2013 Human Rights Report, at a@alable at
http://www.state.gov/documents/organipati220476.pd{" The law provides for an independent

judiciary, and the government generally respected judicial indepenferi8ianco v. Banco

Indus. de Venezuela, 997 F.2d 974, 982 (2d Cir. 1998) (fave repeatedly emphasized tiitt *

is not the business of our courts to assume the responsibility for supervising gniéyiofethe

judicial system of mother sovereign natigh) (quotingChesley v. Union Carbide Corp., 927 F.2d

60, 66 (2d Cir.1991); Forsythe v. Saudi Arabian Airlines Corp., 885 F.2d 285, 290 (5th Cir.

1989).
Based upon the foregoing, this Court concludes Croatiaasl@guate alternative forum.
B. Deference to Plaintiff's ForumChoice
Given the presence of a passive forum selection clause, it is appropriat@iie less

deference to Plaintiff$orum choice. SeeKoger, Inc. v. O'Donnell, No. 33091, 2007 WL

3232586, at *3 (D.N.J. Oct. 31, 2007) (upholding tiMegistrate Judge Shwartz’s determination

41t should be notethat theBhatnagarCourt did not findge novo, that India was an
inadequate alternative forum. Instead, the court simply found it was not an abuseetiodis
for the district court to reach that conclusion. Bhatnagar, 52 F.3d at 1230. In fact, the Third
Circuit stated, Furthermore, another district court presented with the same raw eviderite mig
reach differehfactual conclusions, and we might be constrained under our lenient standards of
review D affirm in that case, as wellJd.



that a native plaintiff's forum choice should be given less deference in the fageeomissive

forum selection clause); see aRnceton Football Partners LLC v. Football Ass’n of Ir., No. 11

5227, 2012 WL 2995199, at *6 n.6 (D.N.J. July 23, 20M9nach Envtl., Inc. v. Velocitor

Solutions, No. 11-3041, 2011 WL 4499270, at *3 (D.N.J. Sept. 27, 2011).
C. Public & Private Interest Factors
As recently reiterated by the Third Circuit:

Private interests to consider include the ease of access to sources of
proof; ability to compel witness attendance if necessary; means to
view relevant premises and objects; and any other potential obstacle
impeding an otherwise easy, ce$tective, and expeditious trial
Public interests include administrative difficulti@sising from
increasingly overburdened courts; local interests in having the case
tried at home; desire to have the forum match the law that is to
govern the case to avoid conflict of laws problems or difficulty in
the application of foreign law; and avoiding unfairly burdening
citizens in an unrelated forum with jury duty.

Kisano Trade & Invest Ltd. v. Lemster37 F.3d 869, 873 (3d Cir. 2013). Even though less

deferences accordedo NCC's choice of forum due to a permissive forum selection clause,
Defendants “must still prove that the private and public balancing factors outieighaintiff's
choice of forum, and the Court must find that the balances are more than niygpely’ ‘in favor

of the defendants.’Koger, 2007 WL 3232586, at *4 (citing Lony v. E.Il. Du Pont de Nemours &

Co., 886 F.2d 628, 640 (3d Cir. 1989)).

5> While these cases were decided prioAtiantic Marineand involved permissive forum
selection clauses, other courts witthins Circuit havesuggestedhat Atlantic Marinesupports
the proposition that a permissive forum selection clause’s presenethelessndercuts certain
private interest arguments (e.g., the forum would be inconvenient for partienesseis See
AAMCO Transmissions, Inc. v. Romane, F. Supp. 2d---, 2014 WL 4105986, at *9 (E.D. Pa.
Aug. 21, 2014).
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1. Private Interest Factors
Defendants argue two private interest factors favor dismissal. Firgn@aeftsaverthe
ease of access to sources of pregpportsdismissal because OU’s documents are located in
Croatia. SeeDefs. Br., Dkt. No. 2€l, at 15. As NCC correctly notes, however, the location of
books and records is accorded much less deference in the digital agelogtent production

can occur eleopnically. SeeMercedesBenz USA, LLC v. ATX Group, Inc., 2009 WL 2255727,

at *4 (D.N.J. July 27, 2009)GlaxoSmithKline Consumer Healthcare, L.P. v. Merix Pharma.

Corp, No. 05898, 2005 WL 1116318, at *8 (D.N.J. May 10, 20055dAionally, in determimg
whether Defendants deprived NCC of earned commissions or other income, thevwpkniesd
to compare NCC’s and OU’s records. Therefore, any inconvenience sufferédlinyp@ducing
its records in New Jersey witle equally felt byNCC when produaig its records in Croatia. As
such, this factor does not faveither forum

Defendants also represent tleahumber of relevant withesses are located in Croatia or
Germany and, therefore, are sidethe subpoena power of this Court. Defs. Br., Dkt. Ne126
at 1415. It is true that both parties identify a number of witnesses that aredamatiside the
subpoena power of this Coand the Court should consider the availability of compulsory process
when balancing the public and private interesttdrs SeeDefendants’ Initial Disclosures,
attached as Ex. A to Certification of Marissa N. Lefland in Support oérdisints’ Motion to
Dismiss the First Amended Complaint®orumNon Conveniens Grounds (“Lefland Cert.”), Dkt.

No. 26-2; Plaintiff's Initial Disclosures, &iched as Ex. B to Lefland Cersee alsdHavens v.

Maritime Communications/Land Mobile LL®lo. 11993, 2014 WL 2094035, at *2 (D.N.J. May
20, 2014)Koger, 2007 WL 3232586, at *5Neverthelessthis factor does not strorygiveigh in

favor of dismissal becaud¢CC has identified a number of nparty witnesses with relevant

11



information located in the United States who kkely outside the Croatian courts’ subpoena
power. Additionally, Defendants have failed to provide cient evidence for thiCourt to
determinef thesewitnesses wouldhotappear at trial and the materiality of their testimoBge

Delta Air Lines, Inv. v. Chimet, S.p.A., 619 F.3d 288, 299 (3d Cir. 2026imparePlum Tree,

Inc. v. Stockment, 488 F.2tb4, 757 n.2 (3d Cir. 1973Monarch 2011 WL 4499270, at *4,

Dilmore v. Alion Science & Tech. Corp., No.-¥2, 2011 WL 1576021, at *7 (W.D. Pa. Apr. 21,

2011),Security Police & Fire Prof’ls of Am. Retirement Fund v. Pfizer, Inc., Ne31@5, 2011

WL 5080803, at *7 (D.N.J. Oct. 25, 201andPittsburgh Logistics2010 WL 170403 at *3with

SeeKultur Int'l Films Ltd. v. Covent Garden Pioneer, FSP, Ltd., 860 F. Supp. 1055, 1066 (D.N.J.

1994) @ranting motion to dismiss when cirostances suggested key witness would refuse to
testify). Fourth,despite the parties’ vigorous disagreement over the cospariy witnesses
would incur in traveling to Croatia or New Jersey, it is clear that some sé&segould incur
significant costsegardless of which forum adjudicates the instant dispute.

The remaining private interest factors are neutrdloth fora.

2. Public Interest Factors

Defendants’ sole public interest argument is that this Court would need to appiyaCroa
law in this case SeeDefs. Br., Dkt. No. 26-1, at 18epe als®\gency Agreement, attached as EX.
A to First Am. Compl., Dkt. No. X1, art. 24. This factor favors dismiss&eeBhatnhagar52
F.3d at 1226 n.3;acey | 862 F.2d at 48Kultur, 860 F. Supp. at 1069. The Supreme Cand

Third Circuit have held, however, that the need to apply foreign law alone is insuffecigarrant
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dismissal.SeePiper Aircraft Co. v. Reyno, 454 U.S. 235, 260 n.29 (1981); Hoffman v. Gobgerman

420 F.2d 423, 427 (3d Cir. 1979).

The remaining public interest factors strongly disfavor dismissal. Firde tis Court
has concluded Croatia is an acceptable alternative forum, it appears thabogesdtion is much
greater irtheCroatian commercial cowt SecondNew Jersey has a strong interest in adjudicating
this dispute because NCC is a New Jersey corporation, the Agency Agreessestecuted in
New Jersey,NCC performed its obligations in New Jersagd NCC's injuriesverefelt in this
state. See Declaration of Davor Gjivoje, Jr. in Opposition to Defendants’ Motion to Dismiss on
Forum Non Conveniens Grounds, Dkt. No. 34 11 36; Kultur, 860 F. Supp. at 1068 (recognizing
New Jersey’s “interest in providing a forum for its residents who fallmid¢t the wrongful

activities of nonresident ¢porations entering the stateQ.I.N. Constr., Inc. v. Hunt Constr. Gyp.

No. 085810, 2009 U.S. Dist. LEXIS 85519,*&4, *27 (D.N.J. Aug. 20, 2009)finding that the
center ofgravity of the parties’dispute over payments allegedly withheld from a company
performing its obligations in New JerswasNew Jersey and statiriew Jersey has an interest
in trying a case involving allegations that one of its citizens was the victinre&atbof contract”)

(quotationand citatioromitted);see alsd..G. Elec., Inc. v. First Int'l Computer, Inc., 138 F. Supp.

2d 574, 592 (D.N.J. 2001y cCraw v. GlaxoSmithKlineCiv. No. 122119, 2014 WL 211343, at

® NCC argues Defendants should be precluded from relying ddaing’s need to apply
foreign law to support their motiorSeePl. Opp’n Br., Dkt. No. 37, at 34-35. This issue is not
reached gseven accepting Defendants’ argumeng @ourt concludes Defendants have failed
to satisfytheir burden.

"While Defendants have represented that OU executed the Agency Agreement in
Croatia,NCC has provided the Court with photographs proving both parties executed the
Agency Agreement in New Jerse8eeDeclaration of Davor Gjivoje, Jr. in Support of
Plaintiff's Motion to Strike, or in the Alternative Requést Permission to File a Streply,
Dkt. No. 392 1 57.
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*6 (E.D. Pa. Jan. 17, 2014)Additionally, while NCC represnts that the Foreign Sovereign
Immunities Act mandates a bench trial, even if the case would be decidedrpyaaNew Jersey
jury would have an interest in adjudicating this matter.
3. Balancing the Private and Public Interests

As set forth above, Defendants have not established that the private and public interest
factors, even when affording NCC’s forum selection less deference, outweigls Hi@iice of
this forum such that dismissalwarranted.

V. CONCLUSION
As Defendants hee failed tosatisfytheir burden, Defendants’ motion to dismissamum

non conveniens grounds [Dkt. No. 26] i©DENIED. An appropriate form of order accompanies

this Opinion.
Dated: September23, 2014 g/ Susan D. Wigenton

United States District Judge
Orig: Clerk

cc: Parties
Magistrate Judge Arleo
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