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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

THOMAS GLOBAL GROUP, LLGC
Civil Action No. 13-04864 (SRC)
Plaintiffs,
V.
OPINION

DONALD V. WATKINS, WATKINS
PENCOR, LLC, PENCORORANGE
CORP., PENCORMASADA OXYNOL,
LLC, MASADA OXYNOL US-I, LLC,
VULCAN RESOURCES, LLC,
CONTROLLED ENVIRONMENTAL
SYSTEMS CORP., MASADA
RESOURCE GROUP, LLC, MASADA
OXYNOL, LLC, MASADA OXYNOL
US-I, LLC, OXYNOL SOLUTIONS
LIMITED, W2E RESOURCES, S.A,, and
MASADA RESOURCES, LLC

Defendang.

CHESL ER, District Judge

This matter idoefore the Court on two motion$he first is a motion foa preliminary
injunction filed by Plaintiff Thomas Global Group, LLC (“Plaintiffr “TGG”), by which
Plaintiff asks this Court to stay and dismiss an arbitration between the partiestlypending
before the AmericaArbitration Association (“AAA”). [Docket Entry 5.] The second is
Defendarg’ motion to compel arbitration aettherdismiss the Complairdr stay this action

pending the outcome of the aforementioned arbitration proceefidogket Entries 7 &9.]*

! Defendants’ motion is actually two separate motions, one to difbusget Entry 7] and one
to compel arbitratiofiDocket Entry 9].Indeed, the later filechotion to compel was apparently
only filed “[iln an abundance of caution.’S¢eDefs.” Mov. Br. at 1.) As both seek the identical
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The Courtheard orabrgument odanuary29", 2014. For the foregoing reasons, the Cuiiltt
grant Plainff’'s motion and deny Defendants’. There is not presently before the Court an
enforceable arbitration agreement to which Plaintiff is a signaaod/jn the absence of such an
agreement, Plaintiff cannot be compelled to arbitrate against its wishes
l. Background

The Complaint in this case asserts an encyclopedia of d{direlve in tota) including
breach of contract andvéolation of SEC Rule.0b-5) againsthirteen separat®efendants. At
bottom, howeverthis lawsuit isa dispute over the status of a $1liwm investment which
purportsto give Plaintiff the right to onpercent of certain future cash flows received by
Defendant Donald Watkin§Watkins”), an Alabama businessman and attorney. The Complaint
contends that TGG has yet to see a return on its investment, and indeed has received no
informationat allregarding the status of the investment or to what use the $1 million was put.
The relevanbackgrounds asfollows.

According to the Complaint, in March 2009 Watkins invited TGG'’s principal, Bryan
Thomas, to invest in Defendant Watkins-Pencor, LLEyrapanydeveloping'waste to energy”
processes and of which Watkins is the Managing Member. (Compl. 1) ZVakins’

solicitation described in the complaint as involving “highly optimistic representations

relief, and make identical arguments, the Caulittreat them as a single motion to dismiss and
compel arbitration.
2 Subject matter jurisdiction, which has not been challenged here, is exercised por&@8ant
U.S.C. § 1331, as Plaintiff brings causes of action pursuant to the federal selawisi@nd the
federal Declaratory Judgment Act. The Court exercises supptamurisdiction over the state
law claims. See28 U.S.C. § 1367(a). The Court notes that the Complaint names a number of
limited liability companies as Defendants, yet fails to name all of the membesstoof those
companies. eeCompl. 1 915, 17.) The Complaint thus fails teatisfy the requirementer
diversity jurisdiction SeeZambelli Fireworks Mfg. Co., Inc. v Wood, 592 F.3d 412, 420 (3d
Cir. 2010) (holding that, for purposes of diversity jurisdiction, “the citizenship oL&hi&
detemined by the citizenship of its members”).
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regarding” the high profit and low risk of the Watkins-Pencor investnoentjrredooth over the
phoneandduring an inperoon meeting in New Jersey with Bryan Thomas and his wife. (Compl.
11 22, 25.) As part of his sales pitch, Watlalisgedly represented to Thomas that his “waste to
energy” businessescomprisedf Watkins-Pencor and a number of the other entity Defendants
— were affiliated with “high profile individuals” including Condoleeza Riceg@nior global
advisor” to Defendant Masada Resource Group, LLC) and Martin Luther Kingngaged to
promote the businessesReesident Obama)(Compl. {1 23-24.)
TGG ultimately invested $1 milligrfin reliance upon Watkins’ representations” and

“false promotional materials” provided by him. (Compl. 1 Zbhe investment was
memorialized in dPurchase Agreement and Irrevocable Assignment of Economic Interests”
(the “Purchase Agreement”), datithrch 17, 2009, whicheadsin pertinent part:

In consideration for payment of [$1 million], Watkins-Pencor,

LLC ... hereby grants and conveys to [TGG] . . . one percent

(1.0%) of the total economic interests (i.e., cash distributions for

the life of the wastgo-ethanol investment) to which Donald V.

Watkins is entitledy virtue of his ownership otgrtain

Defendant entities]. These economic interests may be received by

[Watkins] from [certain @Bfendant entities, including Pencor

Orange Corporation and Masada Resource Group, LLC.]
(Thomas CertEx. B, at 1.) Two other provisions of the Purchase Agreement are relevant here.
First, the Purchase agreement states that “TGG acknowledges thagstsnent . . . involves a
high degree of risk and is suitable only for persons or entities that . . . can beas tifdlies
entire investment.” Id.) Second, the Purchase Agreement states that “the conveyance and
assignment of economic interesi® irrevocable, budre subject to the assignment provisions of

any and allimited liability corporation [sic] operating agreements in force to whictidoer

Defendant entities] are parties.Sdeid.)



The “subject to” languagie importart, because one of the Defendant entities, Masada
Resource Group, LLC (“MRG”), does in fact have an Amended and Restated Operating
Agreement (the “Operating Agreement”), and that Operating Agreement contairtsteation
clause The parties focus on two provisiorfstloe Operating Agreement in particularhe first,
of course, is the arbitration clause its€lihe arbitration clause provides that
[o]ther than actions for specific performance or injunctive relief,
the Members and the Compdragree that any and allaims,
disputes or other matters in question among or between Class
Members, Class B Members, the Company or any combination
thereof and arising out of, based upon or relating to this Agreement
or any breach hereof . . . or any relationship or duty armong
between the parties arising from this Agreement shall be subject to
and decided by binding arbitration conducted in Birmingham,
Alabama in accordance with the Commercial Arbitration Rules of
the American Arbitration association currently in effect.

(Watkins Aff., Ex. B, 8 18.6.)

The secongbrovision is Section 13.3, entitled “Agreement Binding on Assignéai%
section reads: “[e]ach assignee . . . shall by his or her acceptance of a Dispdsti
Membership Intereshe deemed to be bound by all of the terms and conditions of this
Agreement . . ..” Seeid. at§ 13.3.) The term “assignee” is itself defined in the Operating
Agreementand that definition contains within it another defined term, which contains wtithin
yet another set of defined term&n “assigneeis either a “Class A Assignee or Class B
Assigne¢’ (seeid., Ex. B., § 1.10), an@lass A and BAssigneesre defineds “transferee[s]
of” Class A or Class B “Membership Interest[s], transferred inpti@mce with Article [13 of

the Operating Agreement] . . . .1d(at88 1.25-1.26.) Confusingly, the definition@fClass

A” or “Class B” “Membership Interest’s different tharthe definition of‘Membership Interest,”

3 “Company’ means Masada Resource Group, L.L.C., . . . and any successor limitiéd liabi
company.” (Watkins Aff., Ex. B, § 1.34.)
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which is thdanguageaused in the assignment provisiof.” Class A or “ClassB” “Membership
Interest” is “the rights of a Class A [or Class B] Member or, in the caseA$signee, the rights
of the assigning Class Member, in Distributions . . . and allocations of the profies, Igams,
deductions and credits of the companyld. &t 88 1.28, 1.30.) In contrast, a “Membership
Interest” which again ighe term useth theassignment provisioitself, is defined as “the rights
of the Member or, in the case of an Assignee, itlteg of the assigning member, in
Distributions . . . and allocations of the profits, losses, gains, deductions and credits of the
Company, together with such Member’s Capital Interests of the Compddydt§ 1.57.)

It is undisputed that TGG is natsignatory to the Operating Agreement, and the
Complaint alleges thatGG has neverprior to this lawsuitseernthe MRG Operating
Agreementits assignment language, or #r®itration clause As suchthe Complaint alleges
that Plaintiff wassurprisedwvhen it received a demaia submit toan arbitration proceeding
before the American Arbitration Association (“AAA*).The Arbitration Complaint seeks
various forms of declaratorglief, including a “judgment that the economic participation
interest . . . purchased by TGG is exempt from” federal and state securitstsatieg
requirements; a “judgment that TGG is bound by the operating agreement of [MBIGding
the arbitraibn provisions”; and a “judgment that Pencor has no legal obligation or duty to refund
TGG’s purchase price money.” (Séfatkins Aff., Ex. D, at 5.)

After the AAA deniedPlaintiff's request to have the arbitration proceedargrinatedor
want of jurigliction, Plaintiff filed the instant lawsuit in this Court. The Complaint alleges
twelve separate causes of actithre sufficiency of which this Cowtill not address at this

juncture. SeeEprotec Preservation, Inc. v. Engineered Materials, M. 10-5097 (DRD),

* TGG had prior to receipt of the arbitration demaseént a letter througtoansel to Watkins
demanding the return of the $1 million. (Compl. 7 39.)
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2011 WL 867542, *5 n.4 (D.N.J. Mar. 9, 201 hile *a court maysua sponte raise the issue
of deficiency of a pleading under Rule 12(b)(6) provided that the litigant has the oppddunity
address the ssie either orally or in writingin this casdahe Plaintiff has not had the opportunity

to do so.” (quoting Roman v. Jeffes, 904 F.2d 192, 196 (3d Cir. 1990)¢) Complaintlso

originally sought, pursuant to Local Civil Rule 65.1, an Order To Show Cause with temporary
restraintsstayingand dismissing the AAA arbitration proceedingeéCompl., Ex. 1.)
Plaintiff's requestor emergent relief was denied for failure to satisfy the Local ,Rulé
Plaintiff's motion for a preliminary injunction seekimgenticalrelief was filed the nexday.
[Docket Entry 5.] Defendants then cross-moved to compel arbitration pursuant to tred Fede
Arbitration Act (“FAA”), 9 U.S.C. 8§ 4and dismiss or stay this actiofDocket Entries/ & 9.]
The Court heard oral argument on the motions, and this Opinion follows.
[I.  TheMotion for a Preliminary Injunction

Plaintiff argues that it has satisfied the vwebrn four factor inquiry governing a motion
for preliminary injunction made pursuant to Federal Rule of Civil Procedure 65(a)) &der
enjoining the pending AAA arbitration proceeding is therefore appropriate’s (RAtv. Br. at
8.) The operative factors are: “(1) whether the movant has a reasonable probabilitg@dgs on
the merits; (2) whether the movant will be irreparably harmed by denyingjtimetion; (3)
whether there will be greater harm to the nonmoving party if the injunction is dyranik (4)

whether granting the injunction is in the public interest.” B.H. ex rel. Hawk voEdsta

School Dist., 725 F.3d 293, 302 (3d Cir. 2013) (quoting Sypniewski v. Warren Hills Reqg’l Bd. of

Educ., 307 F.3d 243, 252 (3d Cir. 2002)). The Third Circuit has recently reaffirmed that “[a]



plaintiff seeking an injunction must meet all four criteria . . Cdnestoga Wood Specialties

Corp. v. Sec'y of U.S. Dep't of Health and Human Servs., 724 F.3d 377, 382 (3d Cir. 2013).

Plaintiff and Defendants join issue over each element, focusing partyooitathe
likelihood of success and irreparable harm elemdsits this extensive analysis is unnecessary
in this case, where all the Plaintiff asks is to have this Court halt castayprovidently
initiatedarbitration proceeding.t is well established that court is “obliged to enjoin an
arbitration” wherat is determinedthat a valid arbitration agreement does not exist or that the
matter at issue clearly falls outside the substantive scope of the agreeménPaineWebber

Inc. v. Hartmann, 921 F.2d 507, 511 (3d Cir. 198Bjpgated on other grounds by Howsamv.

Dean Witter Reynolds, Inc., 537 U.S. 79 (20@2e alsdn re Am. Express Fin. Advisors Sec.

Litig., 672 F.3d 113, 141 (2d Cir. 2011) (“If the parties . . . have not consented to arbitrate a
claim, the district courfis] not powerless to prevent one party from foisting upon the other an
arbitration process to which the first party had no contractual rightirig Hartmann 921 F.2d

at 511)) Societe Generale de Surveillance, S.A. v. Raytheon European Mgmt. and Sys. Co., 643

F.2d 863, 868 (1st Cir. 1981) (Breyer, J.). “[A] district court may only order, or enjoin,
arbitration based on the agreement to arbitrate itself. . . . This includes, dsraofr@aiursean
exploration into whether the parties entered into ah\abitration agreement in the first instance

.....” John Hancock Mut. Life Ins. Co. v. Olick, 151 F.3d 132, 137 (3d Cir. 1998). Inteed, t

only real disputen this cases whether TGG and any of the Defendants entered into an
enforceable arbitratioagreement in the first placeSde, e.g.PIf.’s Mov. Br. at 4 (“there is no
contractual agreement between TGG and Watkins taa@iny dispute between them”)

Defs. Mov. Br. at 6 (“TGG and Defendants agreed to a broad and enforceable arbitration



provision that requires an arbitrator to decide all disputesf’)9therefoe readily apparent that
the Court need not walk mechanically through each element of the preliminargtion
analysisbut mustinsteada different and more basguestion — whether TGG entered into an
agreement to arbitrate claims against the named Defendants and, if so, Wieetfants
asserted in this lawsuit fall within the scope of the arbitration agreement.

In other words, the Court needsaddresshe Defendants’ motion to compel arbitration,
which contemplates resolution of both of these questio@eeOlick, 151 F.3d at 138[(T]he
threshold questions a district court must answer before compelling or enjoipitngten are
these: (1) Did the parties seeking or resisting arbitration enter into a vaehagnt? (2) Does
the dispute between those parties fall within the language of the arbitratiemagt@”). At
least as thisase is currently postured, the motion to enjoin the arbitration is nothing more than
the flipside of the motion toompel thearbitration, and a negativesolutionof latter will
necessitate a positivesolutionof the former. If however the Court fiadhat TGG is
contractually obligated to arbitrate any of its claims against any of the defes) thdRule 65
motion would necessarifil, at least as to those claims which must be submitted to arbitration
apartysimply cannot be irreparably harmed by being compelled to arbéagatmst its will
pursuant to a binding contract.

[I1.  TheMotion to Compé Arbitration

A. Legal Standard

TheFederal Arbitration Act (“FAA”), 9 U.S.C. 88 1-16, provides “the body of federal
substantivedw establishing and governing the duty to honor agreements to arbitrate disputes”

and expresses “a strong federal policy in favor of resolving disputes througéatemtit



Century Indem. Co. v. Certain Underwriters at Lloy&84 F.3d613, 522 (3d Cir. 2009)

(citations omitted).Arbitration, however, i§ simply a matter of contract between the parties: it
is a way to resolve those disputes — but only those dispuked the parties have agreed to

submit to arbitration.”First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995). A

court cannot force a litigant to “submit to arbitration any dispute which he hagreetisso to

submit.” AT & T Techs., Inc. v. Commc’ns. Workers of Am., 475 U.S. 643, 648 (1986);

Century Indem.584 F.3d at 523. Thus, “[t]he question whether the parties have submitted a

particular dispute to arbitratione., thequestion of arbitrability, is an issue for judicial
determination unless the parties clearly and unmistakably provide otherwided W2 Chase

Bank USA, N.A, 605 F.3d 172, 178 (3d Cir. 2010) (en bafadferation in original{quoting

Howsam 537 U.Sat83). A court facing a demand to compel arbitratrarsttherefore
determine that “(1) there is an agreement to arbitrate and (Risihéte at issue falls wiin the

scope of that agreeméntefore granting the deman&eeCentury Inden).584 F.3d at 523

(citing Kirleis v. Dickie, McCamey & Chilcotte, P.C560 F.3d 156, 160 (3d Cir. 2009)).

As to the first question, the Third Ciitthas recently clarified “the standard for district
courts to apply when determining whether, in a specific case, an agreeméitrateavas

actually reached."Guidotti v. Legal Helps Debt Resolution, LLC, 716 F.3d 764, 771 (3d Cir.

2013). After Guidotti, adistrict court should apply a Rule 12(b)(6) analysis “without discovery’s
delay” wheré'it is apparent, based on ‘the face of the complaint, and documents relied upon in
the complaint that certain of a parties claims ‘are subject to an enforceable arbitratise.Clau

Id. at 776 (quotinggomerset Consulting, LLC v. United Capital Lenders, | 882 F. Supp. 2d

474, 482 (E.D. Pa. 201)1) The universe of documents available to a district court under this



analysis is duly circumscribed — the district court can only consider the aotpiibits
attached thereto, documents in the public record, and “undisputedly authentic documents if the
complainant’s claims are based upon those documefeeid. at 772 (quoting Mayer v.
Belichick, 605 F.3d 223, 230 (3d Cir. 2010)).

Where, however, this limited universe of documéistsinclear regarding the agreement
to arbitrate,” or if the plaintiff opposes the motion to compel with facts “suftiteplace the
agreement to arbitrate in issua,Rule 56 summary judgment standard is properandre
deliberate pace require&eeid. at 776. Stated differently, where “the motion to compel
arbitration does not have as its predicate a complaint with the requisitg tagstablish on its
facethat the parties agreed to arbitrate,” “a Rule 12(b)(6) standard is inajppeapr. .” Id. at
774. In this circumstance, the district court should provide the parties with “disaovéng
guestion of arbitrability” before entertaining “further briefing on” theestion of arbitrability.
Id. at 776 (quotingsgomerset832 F. Supp. 2d at 482). Only after discovery can the district court
then “entertain a renewed motion to compel arbitration” and evaluate such motiondunder
summary judgment standairdSeeid.

B. Analysis

Echoing_Guidotti, this Cournust determinevhether the Complaint, the Purchase

Agreement, and the MRG Operating Agreement, when read together, “establish tac#ieir
that TGG agreed to be bound by the Operating Agreement’s arbitration clheseb§t

triggering a Rule 12(b)(6) standardSeeid. at 776> In this regargd Defendantsmake two

® Of coursethe MRG Operating Agreement was not attached to the Complaint and certain of
TGG'’s claims, like fraud in the inducement and violation of the Exchangea#chot “based
upon” that documentSeeGuidotti, 716 F.3d at 772. But some of TGG’s other claims, such as
the accounting claim, would appear to derive in some respect from formation doclikectis
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interrelated arguments. First, Defendaatguethat the Purchase Agreement incorpor#tes
Operating Agreement’s assignment provision, and because that provision bigdsessgall
of the OperatindAgreement’s terms[GG is effectively a signatory tthe Operating
Agreement’sarbitrationclause (Def.’s Mov. Br. at8-9.) Defendants also argtiet the
threshold question of arbitrability is not even properly before this Courthat@dGG has
agreed to submit the question of arbitrability to the arbitrator in the first iestfdcat 1011.)
This latter contention relies on the same inferential pathway as the initial arglougatks yet
another inference on top of it. According to Defendantsth@d Purchase Agreement
incorporates the Operating Agreemsrissignment provision; (2) the assignment provision
binds TGG to the Operating Agreemerdibitration clause; (Xhe arbitratiorclause
incorporates the AAA Commercial Arbitratio Rules;and(4) those Rules provide thabitrator
with the “power to determine the arbitrability of claims. .” (d. at10.) Under this logic TGG
agreed to havenaAAA arbitrator, as opposed to a court, determiradl ifwelve of itsclaims
against Defendants are arbitrable.

Both contentiongre untenable, as Defendants’ arguments simply cannot be reconciled
with the express languagetbke Operating Agreementnitially, the Court agrees with
Defendants insofar as the Purchase Agreement does appear to subject TGG sigtiheeas
provisions of any and all” LLC operating agreements to which various entignBafits are
parties. (Thomas Cert., Ex. B, at 1.) The Cound algrees with Defendants that the language
contained in the MRG Operating Agreement’s assignment provision is 8egDéfs.” Mov.

Br. at 8.) But as TGG emphasized at oral argument, for the Operating Agreesssignment

provision to actually bind TGG to the arbitration clause, TGG would have to be agn&essi

Operating Agreement. The Court thus assumrgsiendo, that the Operating Agreement is
cognizable at this stage.
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who accepted a “Disposition of a Membership InteresdéefVatkins Aff., Ex. B, § 13.3

(“Each assignee . . . shall by his or her acceptance of a Disposition of a Memb#esest, be
deemd to be bound by all of the terms and conditions of this Agreement . . .."”).) A
“Membership Interest,” as opposed to a “Class A” or “Class B” “Membeliskapest,” includes
both the Member’s “Distributions . . . and allocations of the profits, losses gains, dedaations
credits of the Company” as well as the “Member’s Capital Interests of thedbym (Sead. at
§1.57.)

There is, however, simply nothing in the two-page Purchase Agreement that could even
colorably indicate that Watkins, Watkins Pencor, LLC, or any other Defendantiatditded to
transfer to TGG any “Capital Interests of” MRG, considering the &pey Agreement defines
that term as “the balances in the Members’ respective Capital Accoulatsat § 1.19.) Indeed,
the Purchas Agreement indicates the opposite — the parties only agreed to give TGG the right t
one-percent of “cash distributions” received by Watkins “by virtue of [Waikowenership of
[an entity Defendant] and [that Defendant’s] membership interest in [ather Befendants].”
(Thomas Cert., Ex. B, at 1.)vEn taking at face value Defendants’ argument that TGG is an
assignee of a Class A Member of MRG because TGG accepted an “economic interest” in
Watkins’ future cash flowss€eDef.’s Reply Br. at 3-4), by the terms of the Operating
Agreement itself TG@ould nothave accepted disposition of a “Membership Interest” such
that TGG could “be deemed to be bound” by the other provisions of the Operating Agreement,
including the arbitration clause. The most that could be said based on the PurchaseAgse
that TGG agreed to receive a percentage of monies generated by whatever Gayasis lan

assignor had, not that TGG actually received a percentage of those Cagitatsiself.
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Stated differentlythe Operating Agreement’s assignment langusgeyucial to the
motion to compel, is inherently ambiguous — does it bind only to “assignees” (individeeals g
an interest in certain cash flows) or does it bind “assignees” e dccepted “Membership
Interest[s]” (individuals givemertain cash flows plus additional capital interesh MRG)?

With the binding effect of the assignment peien on TGG far from clear cannot be said that
the documents before the Cotestablish on their face” that any of TGG’s claims are subject to
an enforceable arbitration clause. $edotti, 716 F.3d at 776. This is particularly so where
TGG'’s principal avers that he never saw the Operating Agreement when he exeeuted t
Purchase Agreemeahd Defendantdo notstateotherwise. $eeWatkins Aff., { 13 (stating that
certain Masada “documents” and “records” “were made available to TG@®")ight of

Guidotti, such a criticabmbiguity requires this Court to “move beyond the pleadings and
trigger(s] the application of the summary judgment standard to determine winetreewas a
meeting of the minds on the agreement to arbitre®e&716 F.3dat778-79.

In short it is entrely unclear that the Purcleaggreement incorporates the Operating
Agreement’s arbitration clauggirsuant to the Operating Agreemermissignment language. In
such a circumstance, basic principles of contract interpretation requiteotinisto conside

evidence outside the face of the documefise, e.g.Mylan v. SmithKline Beecham Corp., 723

F.3d 413, 420 (3d Cir. 2013) (“Evidence of the circumstances is always admissil®frires

interpretation of a [contract](quoting SumimotoMach Corp. v. AlliedSignal, Inc., 81 F.3d 328,

332 (3d Cir. 1996))). Limitediscovery into the existence of an agreement to arbitridite
presumably shed light on such interpretative evidence, should any exist, which iasmmeway

Guidotti requiresdiscovery into the question in all but ttlearestircumstances. Séd6 F.3d
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at 774. Onthe limited record presently before the Court, however, the evidence is tahéhin,
connections too attenuatexhd the intent to arbitrate simglyo difficult to disernto allow this
Court to determine that the Purchase Agreement incorporates an arbdiatseotherwise not
present orts face

Afortiori, then, TGG could not have, as Defendants contend, contractually agreed to give
the AAA the authority b usurp the Court’s traditional role and determine for itself the question
of arbitrability. Having found to be dubious Defendants’ Tinker to Evers to Chance argument
i.e., the Purchase Agreement cledslgds TGG to the MRG Operating Agreemerarbitration
clause by virtue of the Operating Agreement’s assignment provision — then€edrmot belabor
the evermore attenuatedrbitrability argument, as that argument presupposes the existence of an
enforceable arbitration agreeme®@imply put,the “Supreme Court has made clear” that courts
cannot find that litigants agreed to arbitrate the arbitrability question “uthlessis ‘clear and
unmistakable’ evidence [the parties] did soPuleq 605 F.3d at 187 (alterations omitted)
(quotingFirst Qptions, 514 U.S. at 944). Here, such evidence is absent, and even assuming the
guestion were ambiguous, “ambiguity on the ‘who should decide arbitrability point’ must be
resolved in favor of judicial resolution of questions of arbitrabilit@€eid. at 188 (quotingFirst
Options, 514 U.S. at 945).

The Court will therefore deny Defendants’ motion to compel arbitration without
prejudice to Defendants renewing the motion under a summary judgment standasleafamt

discovery into the issue of arbitrabyl SeeGuidotti, 716 F.3d at 776; Hughes v. Kolar&k.

13-0057 (JAP), 2013 WL 5797735, at *7 (D.N.J. Oct. 27, 2013). In light of the determination

that there is not presently an enforceable arbitration agreement before thenequetding
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AAA arbitration must be enjoineat least untithe resolution of Defendants’ renewed motion to
compel. Hartmann 921 F.2d at 5110lick, 151 F.3d 132, 137.

A final note. The Court highlighteat oral argumenDefendants’ contention that to the
extent TGG asserts claims against Defenti#RG directly — e.g., for a statutory accountingit-
would appear that TGG would only be able to do so by standing in the shoes of a Class A or
Class B member of that entitySeeDefs.” Mov. Br. at 9.) In such a circumstance, TGG'’s rights
would derive from the Operating Agreement itse¥s such, TGG wouldrguablybe equitably
estopped from claiming rights derivative of tBperatingAgreementvhile avoiding theeffect

of that Agreement’s arbitration clausgeeHirsch v. Amper Fin. Servs., LLC, 71 A.3d 849,

859-60 (N.J. 2013¥¢jecting “intertwinement” theory as basis by which to compel arbitration,
but noting that “equitable estoppel may be used in certain circnoestas a basis to compel
arbitration”).

The problem for Defendants under this theory is that the operative arbitratise cl
assuming it were enforceable under an estoppel theory, does not apply to “actipesifar s
performance or injunctive refie. . .” (Watkins Aff., Ex. B, 8 18.6.An accounting is

traditionally an equitable remeadyhich is injunctive in natureSeeBorough of Kenilworth v.

Graceland Memorial Park Assp&99 A. 716, 717 (N.J. Ch. 1938) (discussing common law

accounting) The very terms of the arbitration clause thus render claims like an accaumting
arbitrable. This problem is compounded blye fact thathe Complaingenerallydoes not
specify which of its twelve causes of action applies to which of the name@thDefendants.
(See, e.g.Compl 1 87 (“TGG is entitled to a common law [and statutory accounting] from

[Dlefendants”).) As such the Court cannot carve out what might be arbitrable clamnsthe
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remainder of GG’s lawsuit,which mustremain in this Cort pending a renewed motion to
compel® Given this lack of clarity, the need for discovery into threshold issues of contract
formation iseven clearer, and only after such fact development can the €apglying the
proper Rule 56 standardrake an appropriate decision regarding what if any of this lawsuit is
arbitrable.
V. Conclusion

For the reasons stated herein, the Courtdeillywithout prejudice Defendants’ motion
to dismiss and compel arbitration. Defendants shall have leave to file a renetedtm
compel arbitration after limited discovery into the question of arbitrabilitythEtmore, the
Court will grant Plaintiff's mdion to enjoin the pending AAA arbitration between the parties,
andthe AAA proceeding will be stayed pending the resolution of Defendants’ renewigth mot

An approprate form of Order will be filed.

s/ Stanley R. Chesler
SANLEY R. CHESLER
United States District Judge

Dated: April 8", 2014

® The briefs submitted by both parties fail to address this point with adequatécigecthus,
the parties are directed to submit supplement briefing regarding which, bfaPkaintiff's
claims againsbefendantMRG are properly brought in arbitration as derivative of TGG'’s rights
as an assignee of that entigach party shall submit an initial brief fourteen (14) days after the
entry of the accompanying Order. Initial briefs are tegdito twenty (20) pages. Responsive
briefs shall be limited to ten (10) pages and shall be submitted a week aftatiahbriefs are
served.

16



