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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BOBBIE JAMES, et al.,
Plaintiffs,
V. Civ. N0.13-4989(WJM)

GLOBAL TEL*LINK CORPORATION,
INMATE TELEPHONE SERVICE and

DSI-ITI LLC, OPINION

Defendants.

This matter comes before the Coont Defendants’ motion to compel
arbitration and stay this proceeding in thermh. The Plaintiffs bring this
putative classctionover fees charged by the Defendants for phone calls byade
inmatesfrom pay phones in New Jersegrrectionalnstitutions The Court
decides this motiowithout oral argumentFed. R. Civ. P. 78(b)For the reasons
set forth belowthe CourlGRANTSIN PART andDENIESIN PART the
Defendants’ motion.

l. BACKGROUND
A.  Factual Background

Global Tel*Link Corporation, Inrate Telephone Service, and BI$I LLC
(collectively,“the Defendants” 6iGTL”) manage telecommunications services at
state and local correctional facilities in New Jersey and other s{@esiplaint
12, ECF No. J). The Defendantsare all Delaware gporations and Plaintiffs
allege that thepperate as a single economic urfld. 114-16) The State of
New JerseygaveGTL the exclusiveight to providetelecommunications services
for inmatesso that they magommunicate witliamily, friends andother approved
persons outside the prisondd.) GTL'’s service can be accessed by users
telephonically through an interactive voice response (“IVR”) systesing
standardized scripts and prompitsr via GTL'’s website.(Declaration of John W.
Baker (“Baler Dec’l”) 1 2 ECF No. 952.) Through either of these methodsets
can sign up for an accouamddeposit funds.(ld.)
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Those whareate an accoufitrough GTL’'s website are shown a copy of
GTL’s Terms of Use (“TOU”) within their browser, atite usermust click a
buttonlabeled‘Accept” in order to complete the account creation procdsls) In
contrast, gers of the IVR systemeceive the following noticever the phone

Please note that your account, and any transactions you
complete, with GTL, PCS, DSTI, or VAC aregoverned

by the terms of use and the privacy statement posted at
www.offenderconnect.com. The terms of use and the

privacy statement were most recently revised on July 3,

2013.

(Id.) GTL statesthateveryuser of the IVR service recewthis notice beforée or
shecanproceed to the remainder of the optiofBefendants’ Brief in Support of
Motion to Compel Arbitration (“Def. Brief”) at 18.However,unlike the website,
usersof the IVR system do not have to affirmatively register assent to the TOU.
(SeeBaker Dec'l 1 2.

The TOU containgn arbitration agreement and@respondinglassaction
waiver. (Id. § 4) Usershavethirty days in which tapt-out of both of these
provisions (Baker Dec’l, Ex. A“TOU") 8§ R(4), ECF No. 92.) The TOU also
notes thatise of the service (or clicking “Accept” when registering online)
constitutes acceptance of thierms (Id. 88 A-B.) Similar to he optout
provisions, users havhirty-days in which to cancel theaccountf they do not
agree to thdOU’s terms. (Id.) Prior toJuly 2013the TOU stated that GTL may
amend the terms and that it would “post any material changes to [the TQit$] on
Site with a notice advising of the change@aker Dec’l, Ex. B § R, ECF No. 95
2.) Should a user not agresth the updated terms, they haifgeen days within
which to cancel their account without being bobydhe new TOU.(Id.) GTL
allegesthat a messagvas posted oris website’s frontpage on or about July 2,
2013,informing users of the updated TO(Baker Dec’l § 6. The version of the
TOU prior to July 2013 alsetatedthat use of the service constituted acceptance of
theterms (Baker Dec’l, ExB § A)

The plaintiffs in this action (Bobbie James, Crystal Gibson, Betty King, John
Crow, and Barbara, Mark, and Milan Skladany, collectively, the “Plaintiffs”) are
inmates or friendsr family of inmatesand usedsTL'’s calling services in order to
communicate with their loved onegComplaint § 39. GTL alleges that Crystal
Gibson opened an account throdghL’s website on July 29, 2014Baker Dec’l
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1 8) Prior to this, Gibson also opened an account through the IVR system on June
13, 2014, but closed it the same déigl.) However,Gibson states that she

became a customer of GTL in approximat&pyril 2011, but does not provide
recordsfor such an accountDeclaration of Crystal GibsonZ] ECF No. 9%4.)
BobbieJames and Barbara and Milan Skladany opened accounts prior to July 2,
2013, but continued usirtgeir accounts after this dat¢éBaker Dec’l 1 9. Betty

King opened her first account on October 18, 2006, and closed it on July 9, 2013.
She then opened a second account on November 15, 2014, through the IVR
system.(Id. § 10) Lastly, GTL hasnot provided details faaiccountopened by

Dr. JohnCrow orMark Skladany. ThoughMr. Skladany’s declaration does not

state when he began using the service, theplaint notes that Dr. Crow opened

an account with GTL in April 2013(Complaint § 59.

B.  Procedural Background

The Plaintiffs filed this putative class action in August 2013 alleging
violations of the New Jersey Consumer Fraud Act (“NJCFA”), the Federal
Communications Act‘FCA”), the Takings Clause of the Fifth Amendmeantg
various New Jersey public utilities statutas,well as alleging unjust enrichment
and seeking declaratory judgme@TL movedto dismiss or stay this case,
arguing that th&edeal Communications Commission (“FCias primary
jurisdiction. (Docket No. 20.Jn an opinion dated September 8, 2014, the Court
stayed this proceeding ungither: (a)the FCC made a determination as to whether
the challenged charges and practicesateal thed=CA, (b) the Plaintiffs
voluntarily dismissed the FCA cause of actian),tlie Plaintiffsfailedto file an
administrative complaint with the FCC within 90 days from the filing of the D.C.
Circuit’'s opinion, or €) the parties madeshowing of god cause to lift the stay
(Docket Nos. 35, 36.Jollowing the Court’s opinion and order, Plaintiffs moved
to withdraw the relevant counts from their complaint that had prompted this Court
to stay the action. (Docket No. 38.) On November 26, 20T4,filed its answer
and then filed an amended answer on March 9, 2(d&écket Nos. 46, 67.)n the
amended answeGTL raised the possibility of arbitration, noting that some of the
Plaintiffs (and the putative class members) may be subject to binding arbitration.
(Defendants’ Amended Answer at 16, ECF No. 67.) On May 6, Z&1b,sought
leave to file a motion to compel arbitration, which was granted on July 14, 2015.
(Docket No. 75.)SubsequentlyGTL filed the instant motionin the interim, after
GTL’s first answer and prior tthefiling of the instant motion, the parties engaged



in discovery pursuant to a scheduling oreetered on February 17, 201&ocket
No. 61.)

1. LEGAL STANDARD

Federal law presumptively favors the enforcement of arbitration agreements.
Harris v. Green Tree Fin. Corpl83 F.3d 173, 178 (3d Cir. 1999 he question
of arbitrability—whether a[n] . . agreement creates a duty for the parties to
arbitrate the paicular grievance-is undeniably an issue for judicial
determination.” AT&T Techs., Inc. v. Commc'ns Workers of A5 U.S. 643,
649(1986) In considering the propriety of arbitration, a court must make “a two
step inquiry into (1) whether a valid agreement to arbitrate exists and (2) whether
the particular dispute falls within the scope of that agreemdmigpe Mfg. Co. v.
Niles Audio Corp.401 F.3db29 532 (3d Cir. 2005). “When determining both the
existence and the scope of an arbitration agreement, there is a presumption in favor
of arbitrability.” Id.

The Third Circuit has held that when arbitrability is apparent on the face of
the complain{and/or documents relied upon in the comp)aantotion to compel
arbitration should be analyzed umdbeRule 12(b)(6) standardGuidotti v. Legal
Helpers Debt Resolution, L.L. 716 F.3d 764, 7734 (3d Cir. 2013). However,
if either the complaint does not facially establish arbitrability or if themomant
submits enough evidence to put the goesdf arbitrability in issue, then the
motion to compel arbitration “should be judged under the Rule 56 standird.”
Under the summary judgment standard, the moving party must demonstrate that no
genuine issue of material fact exists “concerning the formation of the [arbitration
agreement].”Par-Knit Mills, Inc. v. Stockbridge Fabrics G&36 F.2d 51, 54 (3d
Cir. 1980). Moreover, the court must give the 1maoving party the “benefit of all
reasonable doubts and inferencelsl’

While the moving party has the burden of showing that the parties executed
an agreement to arbitrat®e Schwartz v. Comcast Coi2b6 F App’'x 515, 519
(3d Cir.2007) if the moving party fulfills this showing, the agreement to arbitrate
is found presumptively valid and enforceable, 9 U.S.C. 8 2. Then, itis the non
moving paty thatbears the burden of proving that the agreement is invake.
AT&T Mobility LLC v. Concepciqrb63 U.S. 333, 339 (201;1Quilloin v. Tenet
HealthSystem Philadelphia, In&73 F.3d 221, 229 (3d Cir. 2012)

1. DISCUSSION



A. Agreement to Arbitrate

“Before a party to a lawsuit can be ordered to arbitrate and thus be deprived
of a day in court, there should be an express, unequivocal agreement to that effect.”
Par-Knit Mills, 636 F.2dat54. Plantiffs contestthis fundamentalequirementor
the instant motion, arguing that they neassentedo the arbitration agreement
contained witin GTL’s TOU.

“To determine whether the parties have agreed to arbitrate, [courts] apply
‘ordinary statelaw principles that govern the formation of contractsCéntury
Indem. Co. vCertain Underwriters at LIoyd’s, London, subscribing to
Retrocessional Agreement Nos. 950548, 950549, 956846.3d 513, 524 (3d
Cir. 2009). The parties have not briefed the issue of clufitaav. A number of
the Plaintiffsin this mattelare New Jersey residents aticbugh the Defendants
are incorporated in Delaware with principal places of business in Alalbaeya
providedtheirtelecommunications servicestime State oNew Jersey.

(Complaint 9 6-17) In turn,the parties both cite to and apply New Jersey law in
their papers Consequently e Courtconcludes thallew Jersey lavappliesto the
iIssue of contract formation underlying the instant motion.

i. Motion to Strike

Before delving into the merits @TL’s motion, the Courfirst tacklesthe
motion to strike raised by Plaintiffs in their opposition brief. Plaim##kthis
Court o strike legal conclusionsade byJohn FBaker in hisdeclaration.GTL,
in turn, agsthe Court to strike similar statements in Blaintiffs’ declaratios.
The Courtdeniesboth motions to strike. The Court wallia spontelisregard any
legal arguments and conclusidnghese declarationsand as necessary to its
analysis.

SecondPlaintiffs argue thaGTL'’s failure to produce the Pe2013 IVR
scriptin a timely fashiomecessitatethat the Court excludie pursuant to Rule
37(c)(1) of the Federal Rules of Civil Procedure. There are five factors taeonsi
when determiningvhether to exclude evidenta nondisclosure “(1) the
‘prejudice or surpriseof the party against whom the evidence is brought, (2) the
ability of that party to cure the prejudice, (3) the extent to which including the
evidence would disrupt the orderly and efficient trial of the case, (4) bad faith or
willfulness in failing to comply with the court's order, and (5) the importance of the
evidence. Warner Chilcott Labs. Ireland Ltd. v. Impax Labs., Jid¢o. 8CV-
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6304, 2012 WL 161804, at *2 (D.N.J. Jan. 19, 2012) (citleyers v. Pennypack
Woods Home Ownership Assab9 F.2d 894, 96495 (3d Cir.1977). But, should
theevidencebe considered critical, its exclusion is deemed an extreme sanction,
which should nobenormally imposed “absent a showiafywillful deception or
flagrant disregard of a court order by the proponent of the evideRemnypack
559 F.2dat 905.

As a preface, the Third Circuit has directed that cases should be “disposed of
on merits whenever practicableHill v. Williamspat Police Dep't., 69 F. App’x
49, 51 (3d Cir. 2003)Thereis certainlywarrantto Plaintiffs’ argument thaGTL
should have produced the entirety of the IVR scriptsinriginal motion.

However, aso Plaintiffs assertion that the scriphould have been produced
before the motiorfact discovery was still open when the instant motas filed
(SeeDocket No. 102)and the Plaintiffs have not cited+tanor has th&€ourt been
able to find—an instance where evidence was stricken prior to the closing of
discovery. In additiorthescriptis critical evidence asit is the basis on whicthe
Court must decide wheth@TL and its users agreed to arbitrate their disputes
See infraat8. Excluding the scripts would, thus, hamper an ordedjydication
of GTL’s motion by theCourt. Lastly, while the record demonstrates that
discovery between the parties has been contertiiocsmme degreehe Court fails
to find evidence thaBTL acted with “bad faith or willfulness in failing to comply”
with this Court’s discovery orderd hereforg the Court denies Plaintiffshotion
to strike the Pos2013 IVR scripts.

ii. Accounts Created via the Phone

Because users of GTL'’s syst@ancreate andise their accountsy way of
either the IVR servicer the websitethere are two distinct methodisrough which
Plaintiffs could provide their assent to the arbitration clause within the Tbe
Court will, thustackle eachmediumseparately in orddop determinavhether
Plaintiffs made an “express, unequivocal agreement” to arbitrate their claims.

Plaintiffs James, King, and Barbara and Milan Saitgccreated their
accounts through the IVR systénmAs a threshold matter, tiparties have not

LIt appears that Gibson created a sfigetd account through the IVR system. However,
Plaintiffs have not madeearwhether Gibson has any claims arising from this account. Should
such claims exist, the reasoning here would apply equally to any obligation Géson
arbitrate such claims.
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pointedto and theCourt is unaware of any decisions that have addressed the issue
of contract formation through an automated phone sepadeere users are

notified of the existence of a service’s terms and conditions over the ahdraze,
subsequently, bound higem In this case(GTL informed users-on every cal—

that the service they were providing was governed t®d and where users

could obtain these termsonits website. (SeeBaker Dec’l § 2.)However, users

were not required to engage in any affirmative conduct to demonstrate acceptance
of the TOU Based on thisRlaintiffs argue that they cannot be ordered to arbitrate,
as they did not have “full knowledge of [their] legal rights” and didassent “to
surrender those rights Atalese v. U.S. Legal Servs. Grp., L.219 N.J. 430, 442
(2014)cert. denied135 S. Ct. 2804 (2015)

As with any other contract, for agreement to arbitrate to Hegally
enforceable’the parties mugi) “agreeon essential terms arj@h)] manifest an
intertion to be bound by those terrhgg. the contract must be the product of
mutual assent and requires a “meeting of the nmind¢eichert Co. Realtors v.
Ryan 128 N.J. 427, 4381992)(cited with approvalin Elliott & Frantz, Inc. v.
IngersollRand Cao.457 F.3d 312, 323 (3d Cir. 2003¢e alsdtalese 219 N.J.
at442 Agreements predicated othe partiedeing ‘fairly informed of the
contract’s terms before entering into the agreematdaffman v. Sugpments
Togo Mgmt., LLC419 N.J. Super. 596, 6QH.J.Super. CtApp. Div. 2011)
(quoted with approvah Weisman v. New Jersey Dep't of Human Sg@é2 F.
Supp. 2d 386, 394 (D.N.J. 201f'd 593 F. App'x 147 (3d Cir. 2014)Yhis is
the “reasonablactice” standard and it “is a question of law for the court to
determine.” Caspi v. Microsoft Network, L.L.C323 N.J. Super. 118, 128.J.
Super. CtApp. Div. 1999)(quoted with approvah Liberty Syndicates at Lloyd's
v. Walnut Advisory CorpNo.09-CV-1343, 2011 WL 5825777, at *3 (D.N.J. Nov.
16, 2011). Consequentlythe manifestation of assent requires an “unqualified
acceptance” on the part of the offeré@eichert 128 N.J. at 435Such
“[a]cceptance can be express, creating an expresacihor implied by conduct,
creating a contract implieeh-fact” Liberty Syndicate2011 WL 5825777, at *3

The Court finds that these prerequisiégontract formatiorare equally
applicable to users ¢¢lecommunicatioservices such as the osan the instant
action Seee.g.,Reqister.com, Inc. v. Verio, In856 F.3d 393, 403 (2d Cir.
2004) (While new commerce on the Internet has exposed courts to many new
situations, it has not fundamentally changed the principles of cofjtr&¢ith the
proliferation of contractsver the Internebetween companiesd their end users

v



New Jerseyourts—state and federathave applied these fundamental precepts to
determine the enforceability of such contradee e.g. Liberty Syndicate2011

WL 5825777, at *6Hoffman 419 N.J. Super. at 61Rpldbrook Pediatric Dental,
LLC v. Pro Computer Sepd.LC, No. 14CV-6115, 2015 WL 4476017, at *7

(D.N.J. July 21, 2015). In particular, the Court finds similarity between the
method of notice and asgeemployed by GTL in this case and those used in
“browsewrap agreements, where “by merely using the services of . . . the website
[] the user is agreeing to and is bound by the site’s terms of sertegd v.
Facebook, InG.841 F.Supp.2d 829, 831{S.D.N.Y.2012) In determining the

validity of “browsewrap” agreements, courts look to whether users were provided
with a “reasonably conspicuous notice of the existence of contract terms” and
whetherthe useregistered an “unambiguous manifestation of assent to these
terms.” Specht v. Netscape Commc'ns Caspb F.3d 17, 35 (2d Cir. 20Q2ee

also Hoffman419 N.J. Super. at 609 (noting tisecht’sapplication of

reasonable notice under California law was similar to New Jersey law)
Accordingly, the Court will analyze whether “the specifics surrounding agreement
revealed either that the user knew or should have known about the existence of the
[terms of usethat contained the forum selection claglidgberty Syndicates2011

WL 5825777, at *4, and whether Plaintiffs’ use of the service is sufficient to
manifestassento thearbitration agreement within

a) Reasonable Notice of Terms

Plaintiffs wereput on constructivaotice as tdhe existence of the TOU and
the fact thaGTL's servicewasgoverred bythe termgherein Snce neither party
has put forth evidence that any of the Plaintiffs had actual knowledge of the
agreement, the Court wilsteaddetermine‘reasonable notice” based amether
a reasonably prudent userould have knowrof theexistencé of thearbitration
agreementSpecht306 F.3cat31. ThelVR system provided aaudio notice
regardingthe presencef terms of usat the outset-beforecustomers could
proceed to the remainder of the optierend usersvere informed how they could
access th&OU, which was freely available on GTL's websitgSeeBaker Dec'l
2.) Thisprominentplacement was sufficient to put users on inquiry notice as to
the existence ahe TOU. See e.g.,Ticketmaster L.L.C. v. RMTGechnologies,

Inc., 507 F.Supp.2d 1096, 1107 (C.DCal.2007)(finding notice where the
homepage displayed a warning regarding the presence of terms of use and the
hyperlink to the terms were available on every pa@#. Specht306 F.3dat31
(finding reasonable notice lackingherethe termswvere placed on a “submerged
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screen” anddid not carry an immediately visible notice of [their] existencél);

re Zappos.com, Inc. Customer Data Sec. Breach |83 F.Supp.2d 1058, 1064
(D.Nev.2012)(finding lack of notice regarding the Terms and Conditions, which
were buried in the middle to bottom of every page and amongst other knks3;

v. Overstock.com, Inc668 F. Supp. 2d 362, 367 (E.D.N.Y. 20@€)d 380 F.

App’'x 22 (2d Cir. 2010) (sameMoreover, he message was repeagzth time a
user called into the servic&eg e.g.,Verio, 356 F.3cat401 (imputing knowledge

of the terms of use based on the users’ repeated use of the site and exposure to the
accompanying noticefCairo, Inc. v.Crossmedia Servs., IndNo. C 0404825,

2005 WL 766610, at *5 (N.DCal. Apr. 1, 2005]finding reasonable notice where
every pagdad a notice stating the existence of the “Terms of YsEhe medium
employed bythe parties to transact their business necessitates a consideration of
what qualifies as reasonable aad Plaintiffs acknowledge, it would be “virtually
impossible for the terms and conditions including the arbitration clause to be
available to a customer on the phoAgPlaintiffs’ Opposition to Motion to

Compel Arbitration (“Pl. Opp.”) at 12, ECF No. 99Thus the Court finds that
GTL'’s notice was sufficient to draw a reasonably prudeets attention to the
existence of th& OU and the arbitrationlause within presentingt in a
conspicuousnannetin light of the medium of communication used®YyL'’s

service.

b) Unqualified Assent

Moving to the second prerequisit@cceptance-the Court idaced with
two separate issue@) whether New Jersey law allows for assent throusgand
(i) whether the notice neededitdorm userdhat theywereprovidingacceptance
in this fashion® Under New Jersey law, “[s]ilen@oes not ordinarily manifest

2 Similarly, Plaintiffs’ assertion that the R/notice should have informed users as to the
presence of the arbitration clause within the TOU is unavailing. “Arlatrafiauses are not
singled out for more burdensome treatment than other waivegtas clauses under [New
Jersey] state law.Atalese 219 N.J. at 444. Plaintiffs provide no reasdry the arbitration
provision should have been distinguished for inclusion on the IVR notice and to find that
Plaintiffs “are not boundy [the arbitratior] clause would be equivalent to holding that they
were bound by no other clause eithe€Caspi 323 N.J. Super. at 126.

3 Plaintiffs argue thaGTL should have required users to provide their assent through the
IVR system—for example, by pressing a number on their keypad to register acceptance of the
TOU. Plaintiffs’ argument is unpersuasive. For one, New Jersey law does not teguire
assent be provided in this way. Second, any assent procured byusssig agree to terms
they have not had the opportunity to review would be plainly void.
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assent, but the relationshipstween the parties or other circumstances may justify
the offerors expecting a reply and, therefore, assuming that silence indicates
assent to the proposalWeichert 128 N.Jat436-37 (1992)(citing Johnson &
Johnson v. Charmley Drug Cd.1 N.J. 526539 (1953). Courts inNew Jersey
(both state and fedejdlaveextended the principle of assent through silence to
“usg” finding assent wherthe offereavas given notice of terms apdoceeded to
use the services of the offerd8eg e.g.,Novack vCities Service Oil Cp149 N.J.
Super. 542, 548\.J.Super. CtCh. Div. 1977)aff'd sub nom. Novak v. Cities
Serv. Oil Co,.159 N.J. Super. 400 (N.J. Super. Ct. App. Div. 19fi8Jling that
“acceptance or use of the card by the [cardholder] ma&esteact between the
parties according to” the terms of the cardholder agreep@AQH of NJ, LLC v.
Bode No. A-113%13T3, 2014 WL 7192550, at *2 (N.J. Super. Ct. App. Div. Dec.
19, 2014)“Use of a credit card creates a contract between thegadcading to

its terms); Ellin v. Credit One BankNo. 15CV-2694 2015 WL 7069660, at *3
(D.N.J. Nov. 13, 2015)same)*

However,in order forsilence omuse to establish assent, the offeror must
“give[] the offeree reason to understand that assent may miéestad” insuch a
way. Restatement (Second) of ContraE89 (1981). Surveying the landscape of
“browsewrap” cases, the Ninth Circuit noted that “courts have been more
amenable to enforcing browsewrap agreements” “where the website contains an
explicit textual notice that continued use will act as a manifestation of the user’s
intent to be boundby the terms of useNguyen v. Barnes & Noble In@.63 F.3d
1171, 1177 (9th Cir. 20143ge alscCairo, 2005 WL 756610, at *2, *46
(enforcing forum selection clause in website's terms of use rsbéite “By
continuing past this page and/or using this site, you agree to abide by the Terms of
Use for this site, which prohibit commercial use of any inftiom on this sitg)
Courts basenforceability on such a notice because “conduct of a party is not

4 Plaintiffs contend that any assent obtained through use would be limited only to the
offer’'s essential terms, which would not include an arbitration claBseWeicherf 128 N.Jat
437. The Court does not find this argumeminpelling as New Jersey cdas have included and
enforced mandatory arbitration provisions that are part of agreements procaueh a manner.
See, e.gEllin, 2015 WL 7069660, at *3 (affirming validity of agreement that put plaintiff on
notice regarding the agreement’s arhitna clause and denoted acceptance lyguihe credit
card’s services)MBNA Am. Bank, N.A. v. Bibblo. A-4087-07T2, 2009 WL 1750220, at *4
(N.J. Super. Ct. App. Div. June 23, 2009) (stating that defendant was required to arbitrate wit
the plaintiff bak since the credit card agreement specified that “when defendarjd‘{tbe]]
account, [she] agree[d] tds terms”)
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effective as a manifestation of his assent unless he . . . knows or has reason to
know that the other party may infer from his conduct that he assdtestatement
(Second) of Contrac& 19 (1981).Since a contract is formed and a user is bound
by the terms and conditions immediately upsimg the servigesuch explicit

noticeat the outseforms the necessary predicate to establishing an “unambiguous
manifestatiorof asseritto those terms.

Here,usersweregivennoticethatGTL'’s service was “governed by the
terms of us.” But, the IVR notification did noinform them that use of the service
alone constituted an acceptance of these te(BeseBakerDec’l { 2.)
“Unqualified acceptance” is incumbent on each party understanding at the moment
of contract formation-from when they will be bound by the term$he manner in
which they are providing assent. Without beug on noticehat theiruse would
be interpreted as agreemeateasonably prudent user of the IVR senhegl
neither the knowledge nor intent necessary to provide “unqualified acceptance
SeeBe In, Inc. v. Google IncNo. 12CV-03373LHK, 2013 WL 5568706, at *9
(N.D. Cal. Oct. 9, @13)(stating that because only a link was provided to the terms
of use there was no grounds to find thefiethdants were put on notice that mere
use constituted assenijoldbrook 2015 WL 4476017, at *@inding no
enforceable contract wherthére[was] no statement that signing the agreement
indicated acceptance of the “Terms and Conditions, [was]there an instruction
to sign the contract only jofferee]agreed to the additional terrfs
Consequently, without an understanding that they wergtingeo be bound by
the TOU, which included an agreement to arbitrate, there was no “legally
enforceable contract” created between GTL and the Plaintiffs.

® Though the first clause of the TOU informaskrsthat their use of the service would
constitute acceptance of tterms such notifi@ation was in essence too kateccurring after
GTL intended to bind its users to thgreement SeeHines 668 F. Supp. 2dt 367. Similarly,
unlike inVerio—where the Second Circuit found that repeatedly receiving a notice of teems af
the defendant madts query (.e. called into the service) was sufficient to ascribe noaoel
thus ameliorating thex post factmature of the noticethe VR notification’s essential failure
to inform callers that their assent would be garnered throsgltannot be remedied by relying
on the fact that users heard the notice on multiple occas8we/erio, 356 F.3d at 401-02
(finding that defendant was bound by terntseve notice informed accessors of the data that
submission of their query constituted assent to the plaintiff's terms and thadaeatfeepeatedly
saw this message its daily access of data).
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lii. Assent to Updated Terms of Service

Since Plaintiffs who use@TL'’s IVR service did not manifest asg¢o the
TOU, it is axiomatic that they did not agree to the clalkaving the companyo
modify the term®n a oneparty basisand delineating thenannerby which users
would be notifiel of suchamendmentsThus even hough GTLalertedlVR users
as to when th& OU waslast updated, such notificatierbasedn a non
enforceable contraeind withouttelling usershatuse constituted assent to the
amended termswas insufficient tdind usergo the arbitratiorclausecontained
within the nodified TOU. Cf. Coiro v. Wachovia Bank, N.ANo. 1:CV-3587,
2012 WL 628514, at *3 (D.N.J. Feb. 27, 20{f)ding that plaintiff was bound by
arbitration clausen modified agreement where the initial agreement stated that
defendants could modify therins of the agreement so long as plaintiff had thirty
day notice within which to close her account if she disagr®é&alyer v. Verizon
New Jersey, IncNo. 13CV-3980 (D.N.J. May 6, 2014), ECF No. 31 (finding
acceptance of amendments through continuediuservices)

iv. Accounts Opened Through the Internet

According to GTL'’s record<3ibsonwas the only plaintiff thatreatedan
account througlits website. (SeeBaker Dec’l 18.) As part of this proces§TL
assersthat, ;m a desktop computer, Gibsaould have beepresented with all of
the terms of th&OU on the screen and she was required to emckAccept”
buttonin order to move forward in the account creation proée@eed. 1 2.)

Gibson confirms this in her declaration, stating that she “check[ed] off the box for
the terms of service” when she setup her account over the Internet. (Gibson Dec'l
1 7.) This form of electronicontracts referred to as a “clickwrap” agreement
whereusers are required to take affirmative action to manifest assent and are
informed that such actionill comprisetheir assent to the displayed terngee

Liberty Syndicate2011 WL 5825777, at *4. Numerous courts, including in this
District, have enforced such agreemer@se, e.gDavis v. Dell, Inc, No. 0ZCV-

630, 2007 WL 4623030, 8 (D.N.J. Dec. 28, 200Aff'd, No. 07630 (RBK),

2008 WL3843837 (DN.J. Aug. 15, 2008)¥-eldman v. Google, Inc513 F.Supp.

2d 229, 237 (E.DPa.2007) TradeCometom LLC v. Google, Inc693 F.Supp.

2d 370, 37#78 (S.D.N.Y.2010) Therefore, sinc&ibson wagpresentedvith all

® Since Gibson would have been presented with only this version of the site (and not the
mobile version that went live in December 2014), the Court will restrict its amalysordingly.
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of the terms of th& OU—qgiving reasonable notice of the arbitration agreement
and because Gibson provideer assent to thEOU, she isrequired to arbitrate her
claims against GTL, which fall under the broad scope of the arbitration clause
See, e.gCaspi 323 N.J. Supeat 122 (affirming lower court’s decision to enforce
arbitration clause where agreement “appear[d] on the compuéamsin a
scrollable window next to blocks providing the choices ‘I Agree’ and ‘I Don't
Agree™ and proceeding with registration requiredeast, which plaintiff

provided.)

B. Duress

Becausehe Court hasleterminedhat Gibsorassentedo arbitrate her
claims against the Defendants, the Court will now analyze whetheasaehtvas
garnered by>TL under duresand whether GTL waived its right to arbitrate the
claims’ Section 2 of théederal Arbitration Act (“FAA”)‘permits arbitration
agreements to be dared unenforceable ‘upon such grounds as exist at law or in
equity for the revocation of any contractConcepcion563 U.Sat339. These
grounds include ‘generally applicable contract defenses, such as fraud, duress, or
unconscionability.” Id. “The FAA'instructs courts to refer to principles of
applicable state lavin order to determine the standards for such contract
defenses. Trippe, 401 F.3cht532

Inits reply, GTL arguesthat because the arbitration clause contains a
“delegation provisin” anyaffirmative defense as to the invalidity of the arbitration
clause must be referred to the arbitrab@asing theargument on the Supreme
Court’'sholding inRentA-Center, West, Inc. v. Jacksob61 U.S. 63, 130 S. Ct.
2772,177 L. Ed. 2d 403 (201 However, the Third Circuit distinguished the
Supreme Court’s holding iRentA-Center leaving it inapplicable to the instant
action. Quilloin, 673 F.3d 221

In RentA-Centerthe plaintiff, signed a contract to arbitrate disputes arising
out ofhis employmentwhich containedwithin it an agreement to arbitrate
arbitrability—a delegation clause similar to the one in the instant ackibrat 65.

As the Third Circuit opined, due to “the confusion caused by an agreement to

" Though the duress and waiver defenses are only applicable to Gissiscribed by
the Courtsuprg, since these defenses were raised by all of the Plaiatiff$laintiffs bring this
suit on behalf of a putative clagee Court will continue referring to Plaintiffs collectively with
respect to these defenses.
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arbitrate nested within another agreement to arbitrat&keheA-CenterCourt
found it necessary to distinguish between the overall arbitration agregthent
contractto arbitratg], and the agreement to arbitrate arbitrab[litiie delegation
claus@].” Quilloin, 673 F.3d a229. The Supreme Court’s decisipthus,turned
on the fact thaftthe plaintiff ‘challenged only the validity of the contract as a
whol€ rather than the validity of the delegation clgs@dunder prior
jurisprudence thguestionof arbitrability of he contractitself “must go to an
arbitrator.” 1d.

Here, Plaintifs havetaken care toaise their duress argument specifically
towardsthearbitration clausand not th& OU as a whole When“a party
challenges the validity under § 2 of the precise agreement to arbitrate at issue, the
federal court must consider the challenge before ordering compliance with that
agreement under” the FAARentA-Center 561 U.S. at 71.

Havingdeterminedhat the duress argument is a threshold matter for the
Court toresolve the Courfinds Plaintiffs’ argument unpersuasive. Under New
Jersey law, the determinatiohduress is a twpart test{1l) a demonstration that
the victim of the duress was subject to a wrongful or unlawful act or threat, and (2)
that such act or threat must be one which deprives the victim of his unfettered will.
SeeCont'l Bank of Pa. v. Barclay Riding Acader@@ N.J. 153176(1983) “The
key factor in deterining whether duress exists is ‘the wrongfulness of the
pressure exertéd. Recclm v. Kellogg Cq.951 F. Supp. 2d 676, 683 (D.N.J.

2013). However, the wrongful act must entail more than “merely taking advantage
of another’s financial difficulty.”Cont’l Bank 93 N.J. at 177 Instead, the party
accused of coercion must have “contributed to or causedintdnecial difficulty
claimed. Id. at 177.

The Court finds that Plaintiffs have failed to demonstrate the first prong of
this test. GTL'’s service was not the only method by which it was possible to
contactinmates. Puttingside inperson visits and mailhmatescould have
communicated through collect calls orthye use of funds deposited in their
commissary accougtboth of which would allow thenxmate to call directly.
Focusingon the arbitratiorclause Plaintiffs wee providedhirty days in which
they couldopt-out ofboth thearbitrationand the clasaction waiver provisions
Wherepartieshave a choicéout fail to act upon itit cannot be saithat they were
deprivedof their“unfettered will.”

C. \Waiver
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Plaintiffs also argue thaBTL's decision to wait two years before filing the
Instant meéion amounts to a waiver of tmght to arbitrate. The Third Circuit has
held that if‘a party has acted inconsistently with the right to arbitrate,” a court
may find that thearty has waived its right to enforce an arbitration agreement.
Nino v. Jewelry Exch., Inc609 F.3d 191, 208 (3d Cir. 201Mternal quotation
markomitted) However,the Third Circuithas gone on tetatethat “[g]iven [the]
strong preference to enforce private arbitration agreements, [courts] will not infer
lightly that a party has waived its right to arbitrate” and waiver “will normally be
found only where the demand for arbitration came long after the suit commenced
and when both parties had engaged in extensive discov@ray Holdco, Inc. v.
Cassady654 F.3d 444, 451 (3d Cir. 201(Internal quotation mark omitted A
determination of waiver rests on a finding that the party seeking arbitration has,
through their litigation conduct, subjected the mooving party to sufficient
prejudiceby failing to promptly arbitrate the dispute

In Hoxworth v. Blinder, Robinson & Cahe Third Circuit set forth six
“nonexclusive” faabrs thata court may use towde its prejudice inquiry:

(1) timeliness or lack thereof of the motion to arbitrate; (2)
extent to which the party seeking arbitration has contested
the merits of the opposing party’s claims; (3) whether the
party seeking arbitration informed its adveysaf its
intent to pursue arbitration prior to seeking to enjoin the
court proceedings; (4) the extent to which a party seeking
arbitration engaged in nemeritsmotion practice; (5) the
party’s acquiescence to the court's pretrial orders; and (6)
the exént to which the parties have engaged in discovery.

980 F.2d 912, 92@7 (3d Cir. 1992) All thesefactorsneed not be present in order
for a courtto justify finding waiverand the court’s determination “must be based
on the circumstances and context of the particular chised;, 609 F.3cat208

After conducting a review of thdoxworthfactors, the Court finds that Plaintiffs
have failed to demonstrate sufficient prejudice to d&dra’s right to arbitrateas
waived.

i. Timeinessand Notice

Plaintiffs’ contentionis primarilygroundedon the length of time between
their initiation of this ation andGTL seeking leave to filés motion to compel
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arbitration—aroundtwo years.While Plaintiffs cite to a number of Third Circuit
decisions that have found waivier substantially shorter delaysianyof these
hingedon the fact that the moving party “offered no explanation . . . for its delay.”
See Gray Holdo, 654 F.3cat455 Nino, 609 F.3d at 21Gee alsdn re Pharmacy
Ben. Managers Antitrust Litig700 F.3d 109, 118 (3d Cir. 201dPMorgan

Chase Bank, N.A. v. Republic Mortgage Ins, 8o. 10CV-6141, 2012 WL
6005384, at *4 (D.N.J. Nov. 30, 201Z2)he Third Circuit has stated tHalhe

length of the time between when a party initiates or first participates in litigation
and when it seeks to enforce an arbitration clause is not dispasit waiver
inquiry.” Gray Holdco, 645 F.3cat455. Instead, the Third Circuit has asked

courts to look to the party’s “explanations for its delald” GTL offers a
satisfactoryexplanatiorfor waiting approximately two years before bringing the
instant motion. See Thyssen, Inc. v. Calypso Shipping C&$0 F.3d 102 (2d Cir.
2002)(finding no waiver where defendant did not seek arbitration until more than
eighteen months after suit was filazifed with approvain Palcko v. Airborne
Express, InG.372F.3d 588, 598 (3d Cir. 2004).

The firstthirteenmonthsof this caseverespent onGTL’s motion regarding
jurisdiction. For nne of those monthshe motion was under advisement witleth
Court and the Coursubsequentlagreed withGTL andgranteda stay In light of
this, the Court does not feel it is appropriate to count thessmonths against
GTL. Sortly after the case moved forward, as the Plaintiffs withdrew some of
their claimsin order to avoid thetay, GTL provided notice in an affirative
defense oits intent to seek arbitratienrthe thirdHoxworthfacto—and thereafter
sought leave to file a motion to compel arbitrati®@ee Ninp609 F.3cat211
(noting that disclosure of intent to seek arbitration in an answer “is an important
corsideration . . . for the waiver analysis Healthcare Servs. Grp., Inc. v. Fay
No. 13CV-66, 2015 WL 5996940, at *2 (E.Pa. Oct. 14, 2015) (finding no
waiver where the motion to compel arbitration was not brought until two and a half
years after theaion was initiated) Cf. Gray Holdco, 654 F.3dat457 (finding
prejudice where moving party notified ramovant of intent to arbitrate on the
same day that it filed its demand for arbitration with the AAA}hile the twe
year periodvould—in theabstract-likely demonstrate a waiver of the right to
arbitrate, analyzing the unique procedural history in this action evidences that this
time was not spent extenditigg litigation to prejudice the Plaintiffs.
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ii. Contestation of the Merits

The secondourth, fifth, and sixthHoxworthfactors aim to highlightany
prejudice suffered by the nanovant as a result of the movardstive
engagement in litigatiom lieu of seeking arbitratianThe secondHoxworth
factor looksto the “extent to which the party seeking arbitration has contested the
merits of the opposing party's claims.” 980 F.2d at 927. Though a motion to
dismiss can address the merits of the underlying claims, the Court does not find
that to be the case hessGTL’s motion was aimedt thethresholdssue of
jurisdiction. Cf. Just B Method, LLC v. BSCPR,,INp. CIV.A. 141516, 2014
WL 5285634, at *10 (E.D. Pa. Oct. 14, 2G1Republic Mortgage2012 WL
6005384, at *4finding waiver after two motions to dismiss and a ciosgion for
summay judgment);Hoxworth 980 F.2d at 9226 (finding waiver after motion to
dismiss and opposition to class certification were file&ditionally, “[t] he Third
Circuit has found in the past that a single mdydsed motion to dismiss did not
waive aright to arbitratior’ Serine v. Marshall, Dennehey, Warner, Coleman &
Goggin No. 14CV-4868, 2015 WL 4644129, at *3 (E.D. Pa. Aug. 5, 20ifng
Wood v. Prudential Insurance Company of Amer&/ F.3d 674, 680 (3d Cir.
2000) Consequently, the Caudoes not find thahis factor weighs in favor of
waiver.

lii. Non-Merits Motion Practice and Discovery

As to the fourttHoxworthfacto—engagement in “nemerits motion
practice™—there has been little motion practice with regards temerits issues.
980 F2d at927. The parties havedhoweverengaged in a number discovery
related disputes, which implicates trth Hoxworthfactor—“the extent to which
the parties have engaged in discovery. In analyzing this factor, the Third
Circuit has looked to not only the extent of discovery by the parties, but also
whether the movant has engaged in discovery that would haveiheenlable in
an arbitrationthusprejudicing the nofmovant. Id. at 926 Third Circuit opinions
finding waiver have had significant discovery exchanges, including multiple
depositions, interrogatories, documer@guests and productions, as well as
discoveryrelated motion practiceSeg e.g.,Nino, 609 F.3d at 21FEhleite v.
Grapetree Shores, Ina182 F.3d 207, 224 (3d Cir. 200Hoxworth 980 F.2d at
925-26; Gray Holdco, 654 F.3d at 460

Here, the discovery, while nde minimusdoes not rise to lavel sufficient
to constitutegrejudice tahe Plaintiffs. For one, mumberof the discovery

17



disputes seem to have been either (i) initiated by the Plaintiffs or (ii) took place
after the instant motion was fileéee Maxum Found., Inc. v. Salus Cp¥#79

F.2d 974, 983 (4th Cid.985)(finding that defendant’s participation in discovery
and pretrial conferences after it had filed its motion to compel arbitration did not
constitute waiverjliscussed with approval iHino, 609 F.3d at 21:23. Moreover,
the discoveryequested b TL in this case-interrogatories and requests for
productior—seem to have been pertinent to the isduabitration Lastly, there is
no evidence that GTL engaged in any discovery that would not havaa&ble
in an arbitration.See e.g.,.Smith v. Lindemanmo. 16CV-3319, 2014 WL
835254, at *12 (D.N.J. Mar. 4, 203ANN&R, Inc. v. OneBeacon Ins. Gyplo. 03
CV-5011, 2006 WL 231596, at *5 (D.N.J. Jan. 30, 20@&) Smith v. IMG
Worldwide, Inc. 360 F. Supp. 2d 681, 688 (E.D. Pa. 2005pnsequently, the
fourth and sixtHfactorsweigh against finding waiver.

Iv. Acquiescenceto Pre-Trial Orders

The last factor for the Court to considefG$L’s “acquiescence to the
court’s pretrial orders,” the fiftlHoxworthfactor. 980 F.2d at 927GTL has
participatedwvithout objection in aumberof case managemeaoabnferences,
drafted and submitted a Joint Discovery Plan, negotiaidavery
Confidentiality Order, and even negotiated and agreed to a revised scheduling
order approximately a month before the instant motias filed See Ninp609
F.3d at 213. Consequently, this is the sole factor that the Court finds i@ighs
waiver.

However, taken as a whole, the Court does not find that the fifth factor alone
pushes the needle far enouglestablisithat GTL haswaived itsright to arbitate.
GTL putsforth plausible reasons fds delay in bringing the instant motion and,
since the determination of the jurisdictissue GTL hasacted in a manner
consistent with the intent to arbitrate, including providing adequate raotcte
limiting motion practice and discovery. “frejudice is the touchstone for
determining whether the right to arbitrate has been waived by litigation cgnduct
Ehleiter, 482 F.3d at 222he Court does not find that the Plaintiffs have been
prejudiced to such an extent that a finding of waivaipisropriatenere.

D. Stay astothe Remaining Plaintiffs

Lastly, the Court denieSTL’s request to stay this proceeding in regards to
Plaintiffs Mark Skladany and John F. Crow. Section 3 of the FAA states that if a
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Courtfinds that a matter is “referable to arbitration,” “on application of one of the
parties [the Court must] stay the [] action until such arbitration has been had in
accordance with the terms of the agreemefitU.S.C.A. § 3.However, the Third
Circuit has stated that “Section 3 was not intended to mandate curtailment of the
litigation rights of anyone who has not agreed to arbitrate any of the issues before
the court.” Mendez v. Puerto Rican Int'l Cp853 F.3d 709, 712 (3d C2009).

As such the de¢rmination of a stay as to parties who have not agreed to arbitrate
is in the discretion of the courtd. GTL’s stayargument centers on the fact that

all of theothernamedPlaintiffs mustarbitrate their claimsGTL argues that

staying the proceedingending the outcome of those arbitrations will save judicial
resources. However, as discussed above, the Court finds that only Gibson is
required to arbitrate her claims. SinGd,L will be required to continue litigating
against the majority of thBlaintiffs, GTL's economy ane@fficiency argumerstare
moot. Cf. Villano v. TD BankNo. 1:CV-6714, 2012 WL 3776360, at *9 (D.N.J.
Aug. 29, 2012) (granting stay where there was only oneanloitrating party

involved in the litigation).Furthermorethe Court finds thad stay wouldnly

serve tamaterially prejudice the nearbitratingPaintiffs. Accordingly, the Court

will stay Gibson'’s claims pending completion of arbitratiems mandated by the
FAA—Dbut will decline to stay the claims of the remainingiitiffs, who are not
bound by the arbitration agreement.

V. CONCLUSION
For the above reasons, this CAlBRANT S the Defendants’ motion to

compel arbitration and stay this proceedasgo Ms. Gibson, blRENIESthe
motion as to the remainingamtiffs.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: February 11, 2016
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