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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

TRADEMARK PLASTICS CORP., Civil Action No. 13-5039SDW)(SCM)
Plaintiff,
V. OPINION

HARTFORD FIRE INSURANCE

COMPANY,
March31, 2015

Defendant.

WIGENTON, District Judge

Before the Court is Defendant Hartford Fire Insura@empanis (“Hartford” or
“Defendant”) Motion for Summary Judgment pursuant to Federal Rule of Civil Procesliae
This Court has jurisdiain pursuant to 28 U.S.C. § 1333(a). Venue is proper pursuant to 28 U.S.C.
8§ 1391(b). This motion is decided without oral argument pursuant ter&dgule of Civil

Procedure78. For the reasons stated below, this CRGIRANTS Defendant’s Motion.

l. FACTUAL AND PROCEDURAL HISTORY
In this diversity action, Hartford seeks summary judgment that Plaintiff Tra@dttestics
Corporation (“Trademark” or “Plaintiff’) is not entitled to recovefigr a mysterious loss of
inventory—approximately 260,000 pounds of plastasin—under a property insurance policy
(the“Policy”) issued to Trademalky Hartford.Trademarks a wholesaler gslastic resins-small

pellets of plastic that are used as raw material by plastic manufactetendants’ Statement
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of Undisputedracts “Defs’ SOF” {1)Trademarkorganizes thdulk shipment of plastic resins
from producers to third party warehouses, whire plastic resin is packagedhto bags or
corrugated boxes known as “Gaylords”, stored, and ultimately shipped to Tratecwatomers
upon requestefs’ SOF 12, ®

KMS Packaging isiwe of thethird partywarehouses used by Trademd8ee Certification
of Scott Sheldon (“Sheldon Cert.”), Ex. A, Deposition of Todd Raynor (“Raynor D2p:5-
27:25). KMS provided warehousingnd shipping services to other plastics wholesalers as well.
Id. at 23:1624:17).At all times relevant to this matter, KMS was operated by Kevin Sfivoat
27:6-27:25)In thespringof 2011, several of Trademark’s consumers complained that they were
receiving wrongshipments from KMS. (Id. at 70:1AL:15). Apparently, the Gaylord boxes of
plastic resin shipped from KMS bore Trademark’s correct product numbes tabél butthe
product inside the boxes did not correspond with the product number and were not the type that
the customers orderedd( at 72:2-79:9).

In response to these complaints, in May 2011, Trademark asked KMS for samples of the
produwct that it had shipped to custeers anddiscovered thaa majority of the samples were
incorrectly labeled(Raynor Dep. 90:282:14).0n June 13, 2011, Trademark sent a truck to KMS
to retrieve the remainder of its inventory and was informed by Shivo that its inverasriost”.

(Id. at 103:1103:16).Prior to receiving complaints about shipments from KMS, Trademar&r
performed an audit of its products stored at KMRBaynor Dep. 47:288:10). However,
Trademark kept records that establish the specific quantities/weighit gbadls shipped and
delivered to KMS. (Raynor Aff. § 30). According to Plaintiff's records, at the tinteeofoss,
Plaintiff had 318,491 pounds of resin valued at $249,153.39 at KMS, most of which was delivered

to KMS within 10 months of the loss. (Raynor Dep. 36:17-38:22; PI. SOF  16).



Trademark reported the loss to local authoriuwe®, upon investigatiorwere unable to
conclude that a theft had occurred. (Raynor Dep. 10808328) Thereafter, Trademark
submitted a claim under its property insurapobcy with Hartford. (Compl. 1-4). Hartford’s
Special Investigations Unit investigated the loss and learned that KMSteeldcam Ayers,
Massachusetts to Leominster, Massachusetts sometime bddaeeim and May2011 without
advance notice to Trademark or its other customers. (See Sheldon Cert., Ex. A, Depbsition
Kevin Shivo (“Shivo Dep.”) 11:15-12:2, 71:7-71:16).

In a signed statement to Hartford’s investigaidghivo disclosedthat KMS utilized an
inefficient and often incomplet@anualinventory control system. (Sheldon Cert. Ex(“Shivo
Statement”) p. L According toShivo, shortly before the inventory shortfalls were discovered,
KMS was overwhelmed by its growing business such ‘ffmjaterials were placed in any area
possible justo keep up and tracking relied on the memory of the forklift drivet.y Shivofurther
indicated thakMS did notmaintain a record afs inventory before and after the move to the new
warehousethereforejt was unclear whether Trademaslproductsvere lost or were mistakenly
comingled withthoseof KMS’s other customers during the moykl.) Shivo admitted that he
became aware after the move that a considerable amount of KMS’s inventomyisgasy, but
neglected to inform his customers for fear of losing their business. (Sheldon>Cé&it. Before
this litigation commenced and later during digexy, whenasked about the whereaboutstlod
missing goodsShivospeculatedhat it was possible thancomng shipmentsvere only partially
emptied or that outgoingtrucks “conained more materials than ordeasd were thus over
shipped.” (Shivo Dep.%69-71:10; Shivo Statement, p).2

Based on the foregoing, Trademark theorized that the inventory had been stolen and that

KMS was complicit in the illegal transfer of Trademark’s merchandise. Althotagemark could



not “prove to whom KMS transferred [the] goods,” in a July 31, 2012 letterrtéokth Trademark
opined that “[t]he evidence of theft is that everything is gone when there shoulddevenore
than 300,000 pounds of resin on hand. Everything was gone and the only explanation is that
someone had stolen it.” (Sheldon Cert. Ex. BE)nder thePolicy, Trademarkis insued against
“direct physical loss or direct physical damage to” covered propd@eldon Cert. ExD,
“Property Choice Coverage Form,” par. A(1)(b), p. 1). However, based on the following
exclusionary clausejartford declined to cover Trademark’s inventory ioss

We will not pay for loss caused by, resulting from, or arising out of

the disappearance of propertfen there is no clear evidence to

show what happened to it. This would include a shortage disclosed

on taking inventory or accounting records.

(Id., “Property Choice- Covered Causes of Loss and Exclusions Form,” par. B(12), p.
3)(emphasis added). Specifically, Hartford concluded that Trademark’ss loes compensable
under the Policy because Trademark has presented no clear evidence tioesiypplats theories
regarding the cause of the inventory loss.

On August 5, 2013, Trademark filed a complaint in the Superurt®f New Jersey
alleging that Hartford improperly declined to honor Trademark’s valignclander the subject
policy. (ECF No. 1, “Notice of Removal”). The complaint was removed to the United States
District Court on August 22, 2013 pursuant to 28 U.S.C. 88 1441 and 14380146 August 8,

2014, Hartford filed the instant motion for summary judgment. (ECF No. 21).

II. DISCUSSION

A. Summary Judgment Standard
Summary judgment is appropriate “if the movant shows that there is no gersjgntedis

to any material fact and the movant is entitled to judgment as a matter of law.” .Fed. R.

1 There is no dispute that the inventory housed at KMS'’s warehouse gten&tivered property”.
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56(a). The “mere existencé somealleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement iseitgabé no
genuineassue ofmaterialfact.” Anderson v. Liberty Lobby, In@77 U.S. 242, 2448 (19&%). A

fact is only “material” for purposes of a summary judgment motion if a dispute loaefaict
“might affect the outcome of the suit under the governing lald.”at 248. A dispute about a
material fact is “genuine” if “the evidence is such the¢asonable jury could return a verdict for
the nonmoving party.”ld. The dispute is not genuine if it merely involves “some metaphysical
doubt as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S. 574,
586 (1986).

The moving party must show that if the evidentiary material of record were reduced t
admissible evidence in court, it would be insufficient to permit the nonmoving partyryoitsar
burden of proof.Celotex Corp. v. Cagtt, 477 U.S. 317, 3223 (1986). Once the moving party
meets its initial burden, the burden then shifts to the nonmovant who must set forth pasific
showing a genuine issue for trial and may not rest upon the mere allegationdatspes;
unsupprted assertions or denials of its pleadingkields v. Zuccarin54 F.3d 476, 481 (3d Cir.
2001). “In considering a motion for summary judgment, a district court may not nezkbilaty
determinations or engage in any weighing of the evidence; instead, thmavarg party’s
evidence ‘is to be believed and all justifiable inferences are to be drawsfavor.” Marino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotigderson477 U.S. at 255).

The nonmoving party “must present more than just ‘bare assertions, conclusoryostegat
or suspicions’ to show the existence of a genuine issRedobnik v. U.S. Postal Ser409 F.3d
584, 594 (3d Cir. 2005) (quotir@elotex Corp.477 U.S. at 325). Further, the nonmoving party

is required to “point to concrete evidence in the record which supports each eskangat ef



its case.” Black Car Assistance Corp. v. New Jersgyl F. Supp. 2d 284, 286 (D.N.J. 2004). If
the nonmoving party “fails to make a showing sufficient to estaltlistexistence of an element
essential to that party’s case, and on which . . . [it has] the burden of proof,” then the madying par
is entitled to judgment as a matter of la@elotex Corp.477 U.S. at 322-23.

Furthermore, in deciding the merits of atga motion for summary judgment, the court's
role is not to evaluate the evidence and decide the truth of the matter, but nardetghether
there is a genuine issue for trighnderson477 U.S. at 249. The nonmoving party cannot defeat
summary judgment simply by asserting that certain evidence submitted by the pantyng not
credible. S.E.C. v. Antar44 Fed. Appx. 548, 554 (3d Cir. 2002).

B. Hartford’s Summary Judgment Motion

“The burden of proving that a claim is covered under an insurance policy falls on the
insured, while the burden of proving that an otherwise covered claim is excluded is oo ins
Bashir v. Am. Economy Ins. C&®8 Fed. Appx. 928, 928 (3d Cir. 2004nder the Policy,
Trademark wasnsured“for direct physical Igs of or direct physical damage to . . . Covered
Property caused by or resulting from a covered Cause of Lxsgpeérty Choice Coverage Form,

p. 1. As earlier discussed, pursuant to paragraph 12 of the exclusions form, coveragdablenavai
under the policy where “there is no clear evidence to show what happened” to the cayseeg.pr
Property Choice- Covered Causes of Loss and Exclusions Forr8.

Hartford asserts that Trademark’s claim for recovery is explicitly pdedwnder the
insurance policy and was appropriately denied because Trademark has faitedd® @vidence,
much less “clear evidence”, of what became of its missing inventorgoBirast, Trademark
claims entitlement to coverage for its inventory loss under the policy bedhease 5 sufficient

evidence for a valid inference of theft.” This Court is therefore tasked atitizisije to determine



whether in light of the evidence garnered in discovery, Trademark has profiesecwdence
that its inventory loss resulted froatheft. Drawing all reasonable inferences in Plaintiff’s favor,
this Court is constrained to answer that question in the negative.

Trademark believes that the following facts strongly support an nderdat theft was the
cause of its inventory loss:)(tiine other resin wholesalers who also stored their products at KMS
suffered significant loss of inventory at the same time as Trademark; (2argotd Shivo’s
suggestion that the products were likely overshipped, none of Trademark’s custpuogexthat
they received more products than they ordered; (3) Trademark’s goods ni&mgonally
adulterated after they were delivered to KMS; (4) the large quantity of gosdsmqiwithin a
short timeframe; (5) Shivo’s admission that he concealed the inventory loss and lied to hi
customers about the status of their merchandise after KMS'’s unannounced reloodti@);the
fact that there had been no prior incidences of product shortages at KMS. Howeesfatkedo
not, to the exclusion of other plausilizauses of loss, establish “clear evidence” that the missing
inventory was stolenActually, these facts can also strongly support an inference that the
merchandisavas lost due to KMS’s woeful mismanagement of the inventory in its care.

Moreover,Plaintiff's argumentsignals a misapprehension of tueplicablestandardin
New Jersey, “[t]he terms of insurance contracts are given their plain dindrgrmeaning, with
ambiguities resolved in favor of the insureBlomerfelt v. Cardiellp202 N.J. 432, 441, 997 A.2d
991 (2010)(internal quotations omitted). Because Plaintiff concedes that thesi@xcis
unambiguous (PIl. Br. 22), this Court need only determine whether a plain construction of the
exclusionary clause bars Plaintiff's entitlement to coverag/hile there are no New Jersey cases
interpreting “clear evidence” as it relates to insurance policies, Black’sDietionary defines

“clear evidence” as:



Evidence which is positive, precise and explicit, which tends
directly to establish the point to which it is adduced and is sufficient
to make out a prima facie cask.necessarily means a clear
preponderance. It may mean no more than a fair prepondesfince
proof but may also be construed as requiring a higher degree of
proof.

Black’s Law Dictionary251 (6" ed. 1999. This unambiguous anetringent standardndercuts

Trademark’s argument that facts demonstrating a “valid inference 6fshetild suffce as clear
evidenceof same

Also, the “inference of theft” language derives frampplicableNew York case lawpon
which Plaintiff relies heavily. In that jurisdiction, when an insurer claimexalusion based upon
“mysterious disappearance”, tivesured can defeat a summary judgment motion if it presents
evidence of “a series of circumstances concerning the [loss] which if adceptthe] triers of
. . . fact, might lead to the inference’ that a theft had occurred.” PIl. Bk81&itingVan Dutch
Products v. Zurich Ins. Cp67 A.D.2d 844, 845, 413 N.Y.S.2d 8 (197Ggallahan’s Shursave v.
Traveler's Companiesl59 A.D.2d 936, 552 N.Y.C.2d 801 (1990). Nésvseydoes not subscribe
to this standard.

In Sylvan Paper Corp v. Verlan Fire In€o., 2005 U.S. Dist. LEXIS 2932513-14
(D.N.J. Nov. 22, 2005) (Pisano, J.), a factually analogowysterious disappearance” case from
this District wherghe insuregresented a varietyf circumstantiafactsto suggest that theft was
the most plausible explanation file missing poperty, the Courtound Plaintiff's assertions of
theft unpersuasive in the absence of pregardingwho stole the merchandise and wh&ylvan
involved the loss of 300,0(pounds of paperstoaihile the merchandise was beirggnoved from
a storage facilityhat was shutting down. As in this case, the parti&yimancould only speculate

about how the paperstock went missing, and the insured put forth several plausible theories to



explain the dss, including: (1) a clerical error; (2) theft by employees of thagtofacility; (3)
theft by an employee of the insured; (4) theft by an unrelated third party; (@eticbandise was
mistakenly taken by another customer of the storage facility gitine chaotic aftermath of the
warehouse closing. The Court obsentkdt “mysterious disappearance” clauses precisely
designed to exclude coveragesiuationswhere nosingletheory can sufficiently explain the
claimedloss and further notethatfinding otherwise would undermine the insurer’s right to bar
“claims basean speculation and conjecturéd’ at*10. Trademark’s allegation of theft is largely
speculative.tlis undisputed thativestigatorscould not conclude that Trademark’s inventbayl
been stolen athere was no physical evidence of a theft, no eyewitness account that a theft
occurred, nor was there evidence that the missing mercharalseit 130 tons of plastic rest
was sold on the black market.

Other courts have found the “mystais disappearance” exclusion applicable even in
circumstances where theft “appeared to be the only reasonable” inference é&dactth In
C.T.S.C. Boston, Inc. v. Continental Ins. G@%,Fed. Appx. 320, 32&™ Cir. 2001), the Court
held that therovisionbarred coverage for the loss of 57 laptop computers that went missing from
the Plaintiff's computer training facility because Plaintiff failed to prodiptgsical evidence to
show what happened to the missing laptapslthough their inferee that the laptops were stolen
appears to be the only reasonable ofeé alspe.g.,Southern Ins. Co. v. Domino of Cal. Inc
173 Cal. App. 3d 619, 219 Cal. Rptr. 112 (2d Dist. 1985)(coverage precluded where claimant
discovered fourton shipment of wmen’s sweatenwasmissing without evidence of bredk or
explanation of how merchandise of that size could have been remravedhe warehouse

undetectel



Nonetheless, the operative standard in this -ea$ear evidence-plainly defeats
Trademark’s clan. The facts adduced by Plaintdéfe susceptible to inferences other than theft,
and worse still, they do not provide “clear evidence of what happened” to the missing yventor

Therefore Defendant is entitled to summary judgment.

I1. CONCLUSION

For thereasons set forth above, Defendam@tion for summary judgment is
GRANTED. A corresponding order follows.
s/ Susan D. Wigenton

SUSAN D. WIGENTON
UNITED STATES DISTRICT JUDGE

Orig: Clerk
cc: Magistrate Judge Steven C. Mannion
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