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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CARLOSPERALTA, et al.,

Plaintiffs, : Civil Action No. 13-5607 (ES)(JAD)
V. : MEMORANDUM OPINION
& ORDER

ABN AMRO MORTGAGE GROUP,
INC., et al.,
Defendants.

SALAS, DISTRICT JUDGE

Pending before the Court is Plaintiffs’ motitmremand this action to the Superior Court
of New Jersey, Hudson County. (D.E. No. 101).isT@ourt referred Plaintiffs’ motion to the
Honorable Joseph A. Dickson, United Statesgidimate Judge, pursotito 28 U.S.C. §
636(b)(1)(B). On January 13, 2014, Magistraludge Dickson issued a Report and
Recommendation (the “R & R”) that the undgred deny Plaintiffs’ motion. (D.E. No. 145).
The parties had fourteen days to file and seamy objections to the R & R pursuant to Local
Civil Rule 72.1(c)(2). On Janpa27, 2014, Plaintiffs filed an obgtion to the R & R. (D.E. No.
150 (“Plaintiffs’ Objection™))! For the reasons set forth belahe Court ADOPTS Magistrate
Judge Dickson’s R & R and DENIHE3aintiffs’ motion to remand.

The Court provides the background of thistion in summary fashion because Judge

Dickson provided the relevant factuaddaprocedural background in the R & RSe€D.E. No.

1 The Clerk of Court indicated that Risffs improperly classified their objection, (D.E. No. 150), on the Court’s
ECF System as a “Response” instead of@injection to Report & Recommendation.S€eD.E. dated January 28,
2014). On January 29, 2014, Defendants properly re-fitet classified their objecth. (D.E. No. 151). Both
submissions are, however, the same. The Court accordingépts Plaintiffs’ first submission, (D.E. No. 150), as
their objectiontothe R & R.
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D.E. No. 145). On June 25, 2013, Plaintiffs fiedomplaint in state court. (D.E. No. 6-1, Ex.
A (“Compl.”)). Notably, Plaintifs alleged that their action aes from various “wrongful acts
and/or omissions,” including “Dehdants’ failure tgoerform their oblighons required upon
their acceptance of TARP fundsursuant to written agreements, and for which the Plaintiffs’
[sic] were third party benefiaries.” (Compl. T 2(d)).

And, in Count VII of their complaint, Plaintiffassert a “breach a@bntract / constructive
fraud” claim under which they allege that “Beflants’ acceptance ®ARP money created an
obligation to modify loans outstdimg on Plaintiffs’ real estatend to otherwise use the TARP
funds for the benefit of, among others, the Plesmtherein” and that “ceain Plaintiffs pursued
and/or entered, in goodifla, into contracts withcertain Defendants tmodify their loans by
participating in the taxpayer subsidized HoAfeordable Modification Program (HAMP).” 14.

11 224-25).

On September 20, 2013, Defendants removed Rfairdction to this Court, asserting
that removal was proper under federal questiorsgiction. (D.E. No. 6 1 8-9). Plaintiffs,
however, moved to remand, arguing that therCtacked subject ntier jurisdiction. SeeD.E.
No. 101). In the R & R, Judge Dickson disagresith Plaintiffs, “find[ing] that whether
Plaintiffs have standing to sas third-party benefiaries of the TARP/HAMP-based agreements
and whether, as Plaintiffs request, the notes rmpdgages of Plaintiffs held or serviced by
Defendants should be extinguished. both raise substantial qtieas of federal law and are

properly before this Court.” (D.E. No. 145 afifiternal citation omitted)). Judge Dickson also

2 As Plaintiffs allege, “TAR” is an acronym for the “Troubled Asset Relief Program,” (Compl. § 175)—which the
Court notes is established under 12 U.S.C. § 5&EE12 U.S.C. § 5202(8) (“The term ‘TARP’ means the Troubled
Asset Relief Program established under section 5211 of this title.”).
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found that there is a “sufficient basis upon which to exercise supplemental jurisdiction over
Plaintiffs’ state law claims.” I¢. at 9).

“When a litigant files an objection to a R&t and Recommendation, the district court
must make ale novodetermination of those portions to which the litigant objectsgonard
Parness Trucking Corp. v. Omnipoint Commc’ns,,IiNo. 13-4148, 2013 WL 6002900, at *2
(D.N.J. Nov. 12, 2013) (citing 28 U.S.C. § 636(hjf), Fed. R. Civ. P72(b), and L. Civ. R.
72.1(c)(2)).

Plaintiffs’ objection to the R & R essentiaboils down to one proposition: they are
willing to withdraw Count VII. Gee Plaintiffs’ Objection at 2-3) Specifically, Plaintiffs
propose that they “are prepareddanilling to dismiss that Count the Courtwill remand the
entire case back to the State Courtd. &t 2). Plaintiffs furtherantend that the “only basis for
retaining the case in Federal Court is the assethat there were violations of some Federal
Statutes, as alleged in Count &fid that, “because Plaintiffsowld agree to dismiss that Count
upon Remand, there no longer exaty basis for the case to remain in [Flederal Couid’ at
3). Plaintiffs assert that, “[afe Count 7 is eliminated, the basis for jurisdiction in Federal Court
is also eliminated.” I¢l.).

Thus, Plaintiffs do not contest that their conmpiain its current form, implicates federal
guestion subject matter jurisdictiomstead, Plaintiffs seem togifer withdrawing their federal
cause of action in an effort to prostetheir action in state court.

But Plaintiffs’ proposal—i.e., thahe Court remand this matter atindn Plaintiffs would
withdraw any federal cause oftemn—is untenable. As such, Plaffg fail to set forth how the

operative complaint in this action lacks a bdersfederal question subject matter jurisdiction.



And, to be sure, Plaintiffs have not soughtatmend their complaint or move for voluntary
dismissal of any of their claims.

The Court has reviewed Plaintiffs’ objectiand Magistrate Judge Dickson’s R & R, and
for the reasons stated above and in Judge Dickson’'s R & R,

I T IS on this 24th day of April 2014,

ORDERED that this Court hereby ADOPTS MNjiatrate Judge Dickson’s Report and
Recommendation, (D.E. No. 145), in full; and it is further

ORDERED that Plaintiffs’ motion to remand thection to the Superior Court of New
Jersey, Hudson County, (D.E. No. 101), is DENIED.

/s/ Esther Salas
Esther Salas, U.S.D.J.




