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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN NEWSOME,
Plaintiff Civil Action No. 13-6234

V. OPINION
CITY OF NEWARK, et al.,

Defendans.

ARLEO, UNITED STATES DISTRICT JUDGE

THIS MATTER comes before the Cduon Defendantity Of Newark, Sheilah A.
Coley, Samuel A. Demaj@andDet Larry Collinss (together, “Defendants”) motion for summary
judgment against Plaintiff John Newsome. ECF No. 71. In this case, Newsome soes vari
members of the Newark Police Departmfamtconstitutional violationgfter he was mistakenly
arrested and indictddr assaulbased on aictim misidentification. Because the Court finds that
probable cause existed fois arrest, Defendantsiotionis GRANTED.

|.  BACKGROUND

This case begins with a violent assaultround 9 p.m. on October 9, 2Q1d group of
peoplewith baseball batsittacked Jermain Bruoan a street in Newark, New Jersefpefs.’
Statemenbf Undisputed Material Facts (“SMF”) §1®. ECF No. 72; Lipshutz Cert. Ex. C,
Incident Rpt. 4. When police arrived on the scene, they fBuncebruised and handcuffed to a
gate. Defs.” SMF { 11; Incident Rpt. 4The attackhappened down the strdedm his home, an
apartment above a daycare ceni@efs.” SMF  9.Though hurtBrucecould communicatesome
facts to the officersHe told them thatthere were fivattackers two men and three womernd.

1 12. He could identify one of them, a man named Adrian, but not the@tiheld. He also told
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the officers why he believed thappened: théve attackersnorked at the daycare center and
jumped him because they thought he was responsible for a recaatrbtieere. Id. Bruce spent
the night in the hospital and was released the next morning. Lipshutz Cert. Ex. BSfatdment
of Jermain Bruce dated Oct. 12, 2011 (“Audio Statement”) 14:18-15:10.

DefendantLarry Colling a detective irthe Newark polie@ departmentwas assigned to
investigateghecase.ld. 11 743. Three days after the attack, Collins took an audio statement from
Bruceat thepolicestation 1d. 1 14 Audio Statemeni:4-12. Brucereiterated much of what he
hadtold the responding officers. Hmid he was attacked by the daycare owner’s son Adrian
whom he described as “the fat onehie owner’'shree daughtersvhose names he did not know
and another man, all of whom he had sdaity at the daycareld. 11 15 16, Audio Statement
12:2-23. He could not remember the other man’s nameshid the man wakedaycare owner’s
“husband” and thether attackers'father and “stepfathef. Id. { 17;Audio Statemen6:8-8:23.
Bruce a Black man in his 30gjescribed tb unknown man as light skinned, baihd*“a little
slimmer’ than Adrianthough he could not guess the man’s dgeident Rpt. 4; Audio Statement
16:11417:15. Bruce alscsaid the man was “a little bit taller than” Collins, who is 6’2", and “a little
shorter than” Bruce, who is 6’'5". Audio Statement 16:13-17:2.

Bruce alsdold Collinshe could recognize theessailantsf he saw them agaibecause he
“see[s] them every day coming out of the daycare center’ Audio Statemenii4:11-16. So
Collins showed Bruce photographs in a mugshot system called “H/DWAich displgs six
resultsat a time. Defs.” SMF ] 20-22 Collins began by searchitige systenfor mugshots of
men named Adrianld. § 21. Bruce identified a photo Afirian Zimmerman Id. § 23.

Collins then tried to find matches for the other male assaildn] 24. He searched for

people matchin@ruce’s description of theman’s physical attributebutBruce reviewedseveral



hundredl]” photos oveabout 15 t80 minutes without recognizing the second attacleery 25;
Lipshutz Cert. Ex. D, Collins Depl8:6-49:21. Collins tried another tack. He remembered that
Bruce mentioned theagcare center several tirreghe alleged brealn happened theydruce
recognized the attackers from theamd the attackerswere related to thelaycareowner—so
Collins looked for a link between the unknown mamd that location Defs.” SMF | 2&7;
Collins Dep. 51:862:10. He entered the dagee’s address into another system knasithe
Accurint databasé.Defs.” SMF 128. It returned 3B amef people whdavehad a connection
with the addresat some point.Id. I 29. Collins crossreferenced the names of any menttet
list with their DMV records and showedBrucethe photos one at a time as the system retrieved
them Collins Dep. 55:256:14 72:1-3. It is uncleathow manyDMV photos Bruce reviewed,
but cmewas of Plaintiff John Newsome. Collins Dep. 56:1228&fs.” SMF { 32

Collins came across Newsome’s name through an indirect natitte daycare The
eleventh Accurintesult showed that a woman named Robin Newsome had some association with
thedaycare address June 2006, and that shewlives with John Newsome i@lassboro, New
Jerseywhich is about 96 miles from the daycare in NewakelLipshutz Cert. EXE, Accurint
Search Resultsat bates stamp 4€ollins Dep. 69:18-71:25.

WhenBruce savthephoto, he identifieédNewsomeas tle othermale attacker. Defs.” SMF
1 32. The photo showed a light-skinned black man with a bald heafl.35. Collins had Bruce
sign and date the photo of Newsonig.J 36. Collins noticed that Newsome’s height in the DMV
database (5'9”) did not match Bruce’s descript{6i2” to 6’'5”). Id. { 3334. He also ran a

background check on Newsome and found he had no criminal history. Collins Dep. 72:12-20.

L“Accurint is an online database that containgaspate information about postal addresses.”
United States v. Colon, 386 F. App’x 229, 230 n.1 (3d Cir. 2010).




Collins thenran a new Accurint search with the Glassboro address and Newsome’s name
appeaed again, listing the location as his probable current addi2sts.” SMF{ 37 Lipshutz
Cert. Ex. F, Accurint Search Results Il atBased on what he learned that day, Collins believed
he had probable cause to arrest Newsome. Defs.” SMFGolls Dep. 73:24-74:5.

Collins then wanted Bruce to identify the three womddefs.” SMF 9§ 38.During their
conversatiorthat day, Collins recognized that Bruce was in pain but felBhatewas otherwise
relaxed calm and seemed reliable. Collins Dep. 50:17-51:1. But at that Baiot said he was
in too much pain to continue. Defs.” SMF { 38. Collins told Bruce to call back to finish the
identification process, bigrucenever did.|d. 1 40.

The next day, October 13, 2011, Bruce called Collins to reporZitmabermarwasin the
daycaresoCollins calkedlocal officers who arrestedimmermarnwithouta warrant.Collins Dep.
74:1749:11, 94:618. Collins told Bruce to call if he savany othersuspects,but againBruce
never did. Id. 94:12-21.

Meanwhile,Collins prepared warrantfor Newsome’'sarrest Id. 1 44. At his deposition,
Collins explained the usual process for securing an arrest warrantvotid take the typed
warrant coverletter,and any other integral paperwork to the Essex Cobragecutor’'sOffice
where hawvould explain the case to an assistardsecutor; if thassistanprosecutor agrekthat
probable cause for the arregisted the prosecutor would sign theverletter, Collins would then
take the documents to the court and presemn tioethe judge, who would decide whether the
warrant should issue. Collins Dep. 78%:18. Meanwhile, theeviewingprosecutor would fill
out an internalscreeningorm indicatirg his or herprobable cause determinatjcand keep the
form on file with theProsecutor'Office for its own records. Ocasio Aff. %% ECF No. 7124,

id. Ex. A, Screening Form.



Collins claims that, on October 31, 2011, he presented the waroaet, letterincident
report, audio statement, and signed photograph of Newsomeassistanprosecutor. Defs.’
SMF 11 4546. The assistant prosecutaffirmed the existence of probable cause to arrest
Newsomeand signed theoverletter. Id.; Collins Dep. 81:182:5. However, the Essex County
Prosecutor’s Officer searched its records and does not have a probablsccaeismgorm for
the Newsome arrest warrant. Ocasio Aff. B8it Collins’s timesheets for that day show that he
spent 30 minutes at “31 Green Street,” which issdraeaddress athe Essex County Prosecutor’s
Office’s satellite office where prosecutors review search warfangsrobable cause. Lindsay
Cert. Ex. B, Collins Activity Report at 31, ECF No. 81&kasio Cert. T 3.

Later that dayCollins appeared in persat theCity of NewarkMunicipal Courtbefore
theHon. Dion Williams, J.M.C.with thedocumentselatingto Bruce’s assaudindmade aroral
applicationfor a warrant foNewsomes arrest. Defs.” SMF § 48 Collins Dep. 86:38. Collins
asserts thatetold Judge Williamswvhy he believed probable cause existed for the ari@sfs.’
SMF { 49. He alsotold Judge Williams about “the basis of the cagsbdt he took araudio
statement taken from Bru@nd provided the transcripgxplained“how the identification [of
Newsome] was made,” and gave Judge Williams the photograph of Newsome tleasignac.
Collins Dep. 101:25. Collins maintainghat hemade these statements under oath on the record
in Judge Williams’s courtroomnefore the judge and other court staff. 102:1-23 However like
the probable cause screening form, the audio recording of Cslapglicationbefore Judge
Williamsis missingrom theMunicipal Courts records Lindsay Cert. Ex. D, Letter from Newark
Municipal Court to Mr. Lindsay, ECF No. 81-6.

Judge Williamsssual thewarrant,a copy of which is in the record. Lipshutz Cert Ex. G,

Warrant dated Oct. 31, 20X1Arrest Warrant”) He signed the warrant amtheckedthe box



stating “Probable causefisund for the issuance of this complaiarid authoriedany officer of
the peace to arrest Newsonid.

On November 1, 201 Newsome was arrestedvaodrk in Bridgeton, New Jerseyd. § 51.
The next day, Collins picked up Newsofrmam the Cumberland County Correctional Facihiyd
took him tothe precinct ifNewark. Id. 11 5254. There, Newsom#ld Collinsthathe knew the
daycarebecause his “wife’s fathdrappens to own that building that the daycare center iddn.”
11 5556, 67 n.2; Lipshutz Cert. Ex. H, Newsome Dep. 4575 In other words,although
Newsome was not married to tman who owned thdaycare, he was married to theman
whose father owned thmiilding. After four days in jail Newsome was released on bddl. 47:5-
49:2.

On February 7, 2012, Collins testified before the Grand Jagarding Newsome’s
involvement in Bruce’s attackld. § 57. Collins testified thaBruceidentified the male attacker
asthe “boyfriend” of the daycareownerand thathe used Bruce’s descriptioof the attacker to
select thgohoto of John Newsomdd. § 58. Collins alsotestified that Bruce identifieNewsome
asone of the men whassaultedim. Id. § 59 TheGrand diry returned a fiveount indictment
againstNewsomeand Zimmerman for conspiracy to commit aggravadedault, aggravated
assault, unlawful possessionaiveapon possession cd weapon for arunlawful purposeand
criminal restraint.ld. § 60.

On October 12, 2012, the Superior Court of New Jersey, Essex CbetdyaWade
hearingto determine the validity of the identificatiod. § 61. At the hearing, Collingstified
that Bruce was[a] bsolutely positivé that the photo of Newsome was the second male attacker.
Id. § 62; Lipshutz Cert. Ex. LWadeHearing Tr. 29:213. Collins also testified thait was

appropriate teshow individual photos Brucebecause Brucknewtheunknown mag¢ attacker



having seen him at the daycdreforeand believing he wa®lated tothe other attackemsnd the
daycare ownerDefs.” SMF 9 63-64. Collins explained that it had beera strangeon-stranger
crime, he woulchaveused gphoto arrayand another detective with no involvement in the case
would have presented the array to Brué¢adeHearing Tr. 32:36. Collins explained that these
were the acceptable procedures “under the publighektlines; id. 30:1-11, thouglhe admited
he did not knowthe “guidelines for eyewitness identification . word-for-word.” 1d. 32:14-16.
Collins also testified that he subsequently (though he does not say when) spokeatyc#ne d
owner, who said she did not know Newsomig. 35:4-9. Collins saidhe later learnedthat
Newsome was related to the building ownkgt. 31:6-11.

Collins had no other role in the cdsesides investigatinip secure the arrest warratd
testifyingbefore the grand jury and during M&adehearing. Collins Dep. 89:1-90:8.

Apparently,the Superior Coumever ruled on the Newsome identificaticeeState v.
Zimmerman No. A-577014T1, at 2 n.2 (N.J. Sup. Ct. App. Div. May 23, 2017) (per curiam)
(available on thi€ourt'sdocketat ECF No. 852), probablybecausef what happened nexfter
the hearing the AssistanEssex County Prosecutfthe “AP”) spokewith Newsome’sattorney
about a possiblenisidentification Defs. SMF | 76; Lipshutz Cert. Ex. O, Morris D&p:16-
30:16. The issue came tlle AP’sattention because Bruce madeonsistent statemengdgter
Newsome’s arresind indictment. Morris Dep. 26:28:3. Several months earliem iAugust
2012, Newsome and an investigator hired by Newsome’s attorney went to Bnoogsand
Bruce signed a handwiein statementhat he was “absolutely positive” Newsome was not the
unknownattacker. Defs.SMF q 6871. Buton October 11, 2012, the day before WWade
hearing, Bruce tola detectivewith the Essex Coup Prosecutor’s Officghat Newsome was the

attacker.ld. 72-74. There is no evidence that Collins knew about egtatement But whenthe



AP learned abouthem he reached out to Adrian Zimmerman’s attorney about a potential
misidentification. Id. § 77; Morris Dep. 27:188, 31:1132:1 After speaking witizimmerman
theattorney toldhe APthatZimmermandeniedNewsomés involvementin the attack and did not
know who Newsome wadd.

Based onZimmerman’sstatementthe AP reviewed the transcript of Bruce’'saudio
statement Defs. SMF  79.The APlearnedthat Bruce referred to the second male assailant as
Adrian’s “stepfather’andat that point realizethat all of the attackers were members of the same
family. 1d. 180. At the AP’s directive, anothdetective identifieimmerman’sstepfather as
Herbert Elijah.Id. 11 82, 83.Elijah’s photo looked similar thlewsomés, including a bald head,
similar facial features, and skin tonéviorris Dep. 35:26:2. When Bruce saw the photo, he
confirmed that Elijah was the second attackdr.36:24-37:3.SoMotris prepared a dismissal of
the indictment against Newsorardeventually obtained superseding indictmeagainstElijah.

Defs. SMFY 87; Morris Dep. 37:7-12.

Two years laterZimmermanand Elijah went to trial.Id. { 88. Bruce testified that he
initially identified Newsome as the unknown attadket was mistakenld. 1 89 91 Hesaid he
did so because Newsome and Elijah looked allde 90.

In October 2013, Newsome brought this lawsuit against Detective Collins, the City of
Newark, Newark Chief of Police Sheilah Coley, Director of Police Samuehideand Detective
Paul SarabandoNewsome brought claims for (1) false arrest and malicious prosecution under 42
U.S.C. § 1983 against Collif€ounts One and Two); (2) supervisory liability under 42 U.S.C. 8
1983against theCity of Newark,Chief Coley, andDirector DemaiqCount Three)and (3)false
arrest, false imprisonment, and malicious prosecution under New Jersey law @gdins and

the City of Newark (Count Five). Previously, the Court dismissed Counts Four gnaihik



wereagainst Detective Sarabanfiw malicious prosecution, based on prosecutorial and qualified
immunity. SeeOpinion and Order dated Sept. 25, 2014 (Cecchi, J.), ECF No. 39.
Defendants filed the instant motion for summary judgment aem&iningcounts.
. LEGAL STANDARD
Pursuant to Fed. R. Civ. P. 56(c), a motion for summary judgment will be grarted if t
pleadings, depositions, answers to interrogatories, and admissions on fiketeg#t available
affidavits, show that there is no genuine dispute as to any mdsetiand that the moving party

is entitled to judgment as a matter of la8eeAnderson v. Liberty Lobby, Inc477 U.S. 242, 247

(1986);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “[SJummary judgment may be granted

only if there exists no geme issue of material fact that would permit a reasonable jury to find for

the nonmoving party.”_Miller v. Ind. Hosp., 843 F.2d 139, 143 (3d Cir. 1988). All facts and

inferences must be construed in the light most favorable to thennwimg party. Petes v. Del.

River Port Auth., 16 F.3d 1346, 1349 (3d Cir. 1994).

1. ANALYSIS

Defendants assert several reason why they are entitled to summary judg@imeyfocus
mostly onwhy Collins's false arrest and malicious prosecutntsimsfail, and argue that alding
in Collins’s favor precludes liability against the City of Newark, Chiele§, and Director
DeMaio. As such,he Court will address Collins’s arguments first.

Collins argues that he is entitled to qualified immunity forfdise arrest anchalicious
prosecution claims. That is, he argues that Newsome has not demonstrated thaa@odepir
his constitutionalrights occurred; and, i& deprivation occurrecthe rights were not clearly

established at the time of the violatioWilson v. Russq 212 F.3d 781, 786 (3d Cir. 2000)




(citations omitted) Because the Court determines that Newsome hahaanthat a deprivation
occurral, the Court will end its analysis there.
A. Section 1983 False Arrest Claim against Collin€Count 1)
To assess claims of false arrest, the court must determine whether “the aokistng

had probable cause to believe the person arrested had committed the ofbevelag v. City of

Philadelphia, 855 F.2d 136, 141 (3d Cir. 1988).

Newsome claims #t his Fourth Amendmentights were violated whehe was arrested
without probable cause. He admits he was arrested pursuant to a warramiallanges the
probable cause determination underlying the wafoathree reasons: (Bruce was aanreliable
witness (2) the photo identification of Newsome wasreliable and (3)Collins overlooked
exculpatoryevidence. Newsomeclaims that ifCollins applied for the warrant without Bruce’s
statements or photo identification and with the exculpateigencethe warrantvould not have
issued

1. The Probable Cause Determination

The Fourth Amendment prohibits police from making an arrest except “upon probable

cause, supported by Oath or affirmation.” U.S. Const. amend. Ibé&Ble cause exists if there

is a ‘fair probability’ that the person committed the crime at issWilson v. Russo, 212 F.3d

781, 789 (3d Cir. 2000) (quoting Sherwood v. Mulvihill, 113 F.3d 396, 401 (3d Cir. 199ud)).

another way, “probable causeawest exists when the facts and circumstanathin the arresting

officer's knowledge are sufficient in themselves to warrant a reasonable perstievte that an

offense has been or is being committed by the person to be arrested.” OrsattStats.Bolice

71 F.3d 480, 483 (3d Cir. 1995).

10



An officer seeking a arrestwarrant on the basis of probable cause must follow este
process: First, the officeweas out an affidavit providing a summary of the events giving rise to

probable case. Dempsey v. Bucknell Uniy834 F.3d 457, 469 (3d Cir. 2018ge als&chneider

v. Simonini, 163 N.J. 336, 363 (2000)fhen a search or seizure is made pursuant to a warrant,
the probable cause determination must be made based on the information contained within the four
corners of the supporting affidavit, as supplemented by sworn testimony beforguthg jadge

that is recorded contemporaneou$ly.In doing so, the officer “is not free to disregard plainly
exculpatory evidence, even if subgtahinculpatory evidence (standing by itself) suggests that
probable cause existsWilson, 212 F.3d at 79(citationand quote®mitted). Rather, the officer

must “include in the affidavit all information ‘any reasonable person would khatva judge

would want to know’ in making a probable cause determination.” Reedy v. Evanson, 615 F.3d

197, 213 (3d Cir. 197)quotingWilson, 212 F.3d at 783). Secondhé officer presents the
affidavit to a neutral magistrate, who conducts his own indepemeeietv of the evidence to
determine whether it does, in fact, establish probable cause, and, if so, isauesii Dempsey
834 F.3dat 469.

An officer can be sued for false arrest even ifdtiieer arrestedhe persorpursuant ta
warrant. SeeSherwood 113 F.3d399 In such cases, the plaintiff must shthat (1) the officer
recklesdy or deliberatelynade false statements or omissions in applying for a warran{2and
“those assertions or omissions were material or necessary to the finding of grcdnadx.”
Dempsey 834 F.3d at46869 (quotingWilson, 212 F.3dat 786; Sherwood113 F.3d at 399)
(internal quotation®mitted)? Since Newsome was arrested pursuantwaaant, this test will

guide the Court’s analysis.

2 District courts must analyz#obable cause at the summary judgment stathe following way

11



Two principles underlie this testFirst, the court must review the record $ee ifthe
government followed the proper procedure for determining probable @sergalained aboveld.
at469-70. Second, if the procedure was not follow#gk court must conductelprocedure on its
own to see if probable cause existed despiteetiher. Id. at 470. This requires the court “to
perform|[a] literal, wordby-word reconstruction[ ] of the challengaéfidavit” suomitted to the

neutral magistrateld.; see alscAndrews v. Scuilli, 853 F.3d 690, 8900 (3d Cir. 2017) In

drafting the reconstructed affidavit, the coumust identify any improperly asserted or omitted
facts and, if it determines there were reckless misrepresentations or osjissxmmse the
offending inaccuracies and insert the facts recklessly oriftech the affidavit and assess
whether the reconstcted affidavit would establish probable caisBempsey 834 F.3d at 470
(quoting Wilson, 212 F.3d at 789).If the correctedreconstructed affidavit would establish
probable cause, the plaintiff's false arrest claim fails because there woaldd®vprobable cause
for the arrest had the proper procedures been followed.
2. Reconstructing an Affidavit Whee the Original Affidavit is Missing

It is clear fromDempsyandAndrewsthatthe Third Circuitrequiresadherence tthe step

by-step process for evaluatipgobable cause in a warrant affida\Butin those casethe original

While it is axiomatic that at the summary judgment stage, we view the facts in the
light most favorable to the nonmoving party, it does not follow that we exclude
from the probable cause analysis unfavorable facts an officemigkerould have

been able to consider. Instead, we view all such facts and assess whether any
reasonable jury could conclude that those facts, considered in their totaligy in th
light most favorable to the nonmoving party, did not demonstrate a “fair
probability” that a crime occurred. Only then would the existence of conflicting
evidence rise to the level of a “genuine dispute as to any material fact” such that
summary judgment would be inappropriate. Thus, where the question is one of
probable cause, tteimmary judgment standard must tolerate conflicting evidence
to the extent it is permitted by the probable cause standard.

Dempsey834 F.3d at 468.
12



affidavit presented to the magistratasin the recordor the district courto review. That is not
the case here

In this case, the Municipal Courf the City of Newark was required to either record or
summarize Collins’®ral application. SeeN.J. Ct. R. 3:23(b) (“If the law enforcement officer
provides additional sworn oral testimony in support of probable cthesgudicial officer shall
contemporaneously record such sworn oral testimony by means of a recording davai&gbfe;
otherwise, adequate notes summarizing the contents of the law enforcemenhappiisamony
shall be made by the judicial oféic”). But for some reasothe Municipal Court either lost or
never made the recordiriy summarization Neither party contends this happened in bad.faith
But theyrecognize that ihinderghe probable cause determinatgnword-for-word reconstruction
requirement.

That raisesa thorny issue. How should a district court carry out the probable cause
determinatiorwhen itdoes not have access to and tbaisnotreview thewarrantaffidavit? The

Third Circuit has not squarely addressed this issue, so the Court must look elsewhere

3 For their part, Newsome and Collins offer their own solutions. But neither one is
persuasive.Collins argues that the lost affidavit is fatal to Newsome’s case. He certteatd
since the affidavit is missing, Newsome cannot show that Collins made misstatenoemissmns
before Judge Williams. Thus, Collins says, “this Court cannot concluderester of law that
there is any material issue of fact that Detective Collins did anything wrong iwatirant
application? Defs.” Br. 18, ECF No. 71. Collins does not cite to any authority for his novel
solution.

Indeed, the Court finds it unmerasive for three reasons. First, it would be a categorical
bar to false arrest claims where there is no affidavit. Such a rule would benmbblelt would
do away with the court’s role in reviewing the magistrate’s probable causendeition, the
purpose of whichs to ensurethat law enforcement officeand magistratefaithfully adhere to
the twastep process for obtaining arrestwarrant SeeDempsey834 F.3d at 469 (“[F§deral
courts review the record to ensure that the proper procémtudetermining probable cause was
followed.”). The Court will not remove such “an integral part of the constitutional armory
safeguarding citizens from unreasonable searches and seizures.” State ciaVaeN.J. 126,
136 (1983) Second, it is simply unfair. There is no reason to punish Newsome for the Municipal
Court’s failure to preserve the supporting documents. Third, the prodedtgeording affidavits

13




Other Circuit Courts of Appeahave heldthat where the contemporaneous record of an
application for an arrest warrant is giiggbecause of accidental errtite Court can use extrinsic
evidence to reconstrutite contents of the affidavit aécidewhethersuch contentgave rise to

probable causeSeeUnited States v. Chaat37 F.3d 359, 3663 (6th Cir. 1998) (permitting

reviewing court, when records of warrant application are missing, to conductHisgpand

skeptical” review of “any evidence available after the fatif)ited States v. Richardson, 943 F.2d

547, 549 (5th Cir. 1991) (holding that, givéere accidental absence of a recording or transcript, it
was appropriate for a reviewing court to use extrinsic evidence from tberathd the magistrate

to examine the circumstances surrounding the issuance of the warrardgjl Staites v. Lambert

887 F.2d 1568, 15712 (11th Cir. 1989)holding that “other evidence may be presented to

establish the fact that an affidavit was presented, as well as its cOntémtged States v.

Stefanson 648 F.2d 1231, 12336 (9th Cir. 1981) see alsoNayne R. LaFave, Search and
Seizure A Treatise on the Fourth Amendménhtd.3(c)& n.42 (5th ed.2016)(collecting cases

where at least padf contemporaneous record of warrant application migsing

exists because it “removes any hint of misconduct or bad faith by the prosectherpdice.”
State v. Myers815 P.2d 761 (Wash. 1991) (en banc) (citate v. Fariellp71 N.J. 552, 559
(1976 (describing practice of memorializing warrant application as “a proptiylarocedure”)).
Collins’s rule would undermine confidence in the procedural system and invite abingerbre
bad actor.

Newsome, on the other hand, argues that he automatically survives summary judgment
because the missing affidavit creates a dispute of fact as to whether probablexisied. That
argument goes too far in the other direction. Newsome should not be entgtlethtifall simply
because the affidavit is missing, particularly where there is no evidencedamamhed defendants
in this case are at fault. Newsome also argues that “the question should simpBbtierwr not
under the totality of the circumstances, the officer had probable cause to seekrd.w&pp’n
Br. 16, ECF No. 81. That suggestion is also unpersuasive because it moves toofanpsy,
Wilson, andReedy in which the Third Gruit stressed that the probable cause determination
involves a review of the facts presented to the neutral magistrate during thatvegplication,
not of any and all facts that existed in the universe at the time.

14




This solution strikes an appropriate balané@revents either party from gaining too much
leverage from the fact that documents are misaingn neither party isotblame for the mistake
And it allows both parties to presentidence about the existence or absence of probabletoause
the Court so that the Court can carry out its obligation to reviewadhdity of the arrest warrant
If thereareno disputs of material fact as to the contents of the affidavit and supporting documents
the Courtwill decidethe probable causessueas a m#er of law But if there are disputes then
summary judgment is inappropriate and the fact questions will be resolved By a jur

3. Extrinsic Evidence Available Here

In this case, there are several pieces of extrinsic evidence that establish the obntents
Collins’s application to Judge Williams. First, there is Collins’s deposition testimGoilins
does not have a “wortbr-word” recollection of what he told Judge Williams tiley, but he
recalledmuch of it. Collins Dep. 86:&1. He stated thaheappeared befordudge Williamsan
person was sworn inand“explain[ed] tohim how | come to identify Mr. Newsome[,] . the
basis of the case, what kind of case it was, how the identification was made and thuatidhe
statement was taken fropBruce].” Id. 100:19-21, 101:3-11He also stated that lgave Judge
Williams the photograplef Newsomesigned by Mr. Bruce, a copy of the incident report from the
night of the attack, and a copy of the audio statement01:14-25.

The Court acceptCollins’s version of the warrant application as trilibere is no evidence
in the summary judgment record to contradict Collits&imony And Newsome does not really

dispute it. He did ndty toimpeachCollins’s testimony during the depositianddid not depose
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or seek an affidavit from Judge Williams or anyone else present in the couttrabmayto
disputeCollins’s story* Nor has he claimed that he could not obtain such evidence in discovery.

Nothing in Newsome’s opposition brief challenges the veracity of Collins&oreof the
applicationeither SeeOpp’'n Br. 17 (“[I] n this case there is substantial evidence regarding the
statements Collins likely made to the magistfatdNewsomemainlyarguesthat Collirs's version
of the application did not give rise to probable causer exampleheagrees that Collins used a
singlephoto presentation. He simply contends thatdentificationwassounreliablethat Judge
Williams should not have considerégd And althoughNewsomeand Collinsdisagreewhether
Collins omitted certairexculpatoryfacts, like the height differena@ lack of criminal record, we
will assume for the purposes of the summary judgment that Collirsrdidhose facts With that
assumption, the Court can determine whephebable cause would have existed if Judge Williams
considered the omitted facts too.

Beyond Collins’s testimonythe summary judgment record also contahmes supporting
documentgiven to Judge Williams Collins has provided the Court with copies of the incident
report a transcript of Bruce’s audio statemeantd the photograph ofeMisone that Bruce signed
and dated, as well as copies of the Accws@arch results linking Newsome’s wife to the daycare
address and Newsome to his wife’s current address. Newsome does not contest theitguthent

of any of these documents, so the Cauilitaccept their contents as true as well.

4 This is the approach taken in some other cases involving lost warrant affi®@edShaay 137
F.3d at 363 (“[T]he fact that there was no testimony to refute [Officer] Krappia testimony,
from either Magistrate Judge Hooe, Oberg or anyone else present in tteogserwhen the
warrant was issued, redounds to [the plaintiff's] detrimerg€g alsdRichardson943 F.2d at 549
(“Since the court could not review a tape or transcription of the telephone call b&iveses and
the magistrate, it acted well within its discretion in basing its decision on a thoraig of the
testimony of [Oficer] Crews and the magistrate.Q).S. v. Campbell, 525 F. Supp. 2d 891, 902,
(E.D. Mich. 2007) describing governmergtinterview of magistrate after affidavit and supporting
documents went missing)
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4. The Reconstructed Affidavit for Newsome’s Arrest based on Extrinsic
Evidence

Based on this extrinsic evidence, the Court can reconstruct the followingedioplibefore
Judge Williams:

On Sunday October 9, 2011 at 8:42 p.m., two City of Newark police
officers responded to an assault in progress at the corner of 18th Avenue and West
End Avenue in Newark, New Jersey. Upon their arrival, the officers saw dermai
Bruce injured and handcutf@o a grate Bruce told the officers that two men, one
by the name of Adrian, approached him with three unknown women and accused
him of breaking into the day care center located in the same building where Bruce
lives. The five people attaeld him with metal bats and handcuffed him. Bruce
said that the people who attacked him workati@tlaycareBruce suffered minor
bruisesswelling and a broken nose.

On October 12, 2011Detective Collins took an audio statement from
Bruce. Bruceadentified the other unknown maasthe daycare owner’s husband
and Adrian’s stepfather. Bruce told Collins that he could recognize the attdckers
he saw them againHe described thanknown maras lightskinned, bald, slim,
and about 6’2" to 6'5".

Collinsentered the unknown man’s description into the HIDTA sysbarmn
Bruce did not recognizieim from hundreds of photos. Collins then showed Bruce
individual photos of men in the Accurint system who had a connection to the
daycare addregbrough a woman wit his same last nameBruce identified the
DMV photographof John Newsome as the other male attackercording to his
DMV photo, Newsome is lighskinned and bald. Bruce signed and dated the photo
of Newsome.

Based on the facts enumerated above athiant contends that a warrant
should issu®n probable cause that John Newsome committed aggravated assault
againstlermain Bruce.

5. The Probable Cause Determination Applied to the Reconstructed
Affidavit

The Court is satisfied that this warrant affidaestablishes probable cause to arrest
Newsome. It informed Judge Williams that an assault took place; the saiihne was attacked
by a male suspedhe victimdescribed theuspectsaid he had seen hinftenat the daycareand
saidthe suspeatvas married to the daycare owytde victim’s descriptiorof the suspeavas used

to generate a photo identification progesee victim positively identifiedNewsomewithout
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hesitation andNewsomdives with a woman who used the daycare’s addrégsm these facts,
the warrant affidavit presents “fair probability” that Newsome committed the assauliee
Sherwood 113 F.3d at 401.

Since the warrant affidavit facially establish@sbable cause, the Court focuses on two
elements first, did Collinsmakefalse statements or omissiongh at least a reckless disregard
for the truthwhen he applied for the warrartnd secondyere those assertions or omissions
material or necessary to the finding of probable ca&aEDempsey834 F.3cht46869 (citations
and quotesmitted.

Assetionsand omissions receive differanéatment An assertion “is made with reckless
disregard when viewing all the evidence, the affiant must have entertaroed subts as to the
truth of his statements or had obvious reasons to doubt the accuracy of the information he
reported.” Wilson, 212 F.3d at 788c{tation and quotes omitted “Misleading assertions can
relate to even minor details, and do not need a separate determination of réleyartrews
853 F.3dat 698. The focus in these instances is upon evidence demonstrating that the affiant
willingly and “affirmatively distort[ed] the truth.’"Wilson, 212 F.3cat 788. An omission ismade
with reckless disregard whéan officer withholds a fact in his kehdt [a]ny reasonable person
would have known . .was the kind of thing the judge would wish to knowd. (citation and
guotes omitted

Here, Newsome offersvo mainreasons why the warrant was invalid: fitsie warrant
affidavit should not have atuded (i) Brucés description of the incident because Wwas an

unreliablewitness, or (ii) thgphoto identification of Newsome because the identification procedure
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wasunreliable andsecong Collins omitted exculpatory evidenc®pp’'n Br. 1825.° The Court
will address reach in turn.
i. Reliability of Victim Statements
There is a presumption that information provided by a victim or witness tma carries

an indicia of reliability. Greenev. City of PhiladelphiaNo. 974264,1998 WL 254062, at7

(E.D. Pa. May 8, 1998kee als@&harrar v. Felsing, 128 F.3d 810, 818 (3d Cir. 1997) (citation

omitted)(noting that when police receive reliable identification by a victim of an attélokee is

probable cause to arrestyrogated on other grounidg Curleyv. Klem, 499 F.3d.99, 209-1%3d

Cir. 2007) Grimm v. Churchil] 932 F.2d 674, 675 (7th Cit991) ("‘When an officer has received

his information from some persemormally the putative victim or an eye witnesaho it seems
reasonable to believs telling the truthhe has probable cause.”) (internal quotes omittéi)e
skepticism and careful scrutiny usually found in cases involving informanis appropriately

relaxed if the informant is an identified victim3Sharrar 128 F.3d at 818 (quoting Easton v. City

of Boulder, 776 F.2d 1441, 1449 (10th Cir. 1985)

Here, Newsome argues that Brucaisliostatement @sunreliable becausé conflicted
with the incident report, Collins “encouraged” Bruce to say he knew the syspett®Bruce had
“questionable comprehension, memory, and language skills, [and was] in pain at thettime of

interview.” Opp’n Br.18-19.

®> These appear to be Newsome’s theories of liability. His brief, howeves ndbehrase his
theories in exactly this manner. Instead, he argues simply that 8stagement was unreliable,
the photo identification was suggestive, and Collins omitted exculpatory evidence. d@gshe
nottie thosearguments back to the warraitidavit, asthe Third Circuit requiresSeeAndrews
853 F.3d at 701 (“[O]ur materiality review centers on whether any of thkeading assertions
and omitted facts that we corrected in our reconstructed affidavit could outwéigh [t
identification .. . .”). Nonetheless, the Court reads that as the import of his argument.
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Newsomeés first claim that certain facts in the incident repowntradict facts in the audio
statements unpersuasiveNewsome points to two inconsistencidgie incident report states that
the attackersiccusedBruceof the robbery and themeathim, butthe audio $atement statethat
the beating happened firsand the incident report states that Braoald not identify the person
who handcuffed him, buhe audio satement statethat the handcuffewas the “lightskinned
one.” Opp’n Br. 4 (quotingAudio Satement 16-2). These differences do natnderBruce
urreliabde. Consider the order of events firsthe Court agreethat Bruces descriptions are
inconsistenas tothe order of the attack and accusati®ut thats atrivial inconsistencyWilson,

212 F.3d at 791sfatingthatcourts have “concluded that discrepancies in the victim’s description
were ‘trivial, given their nature’ and in light [#] positive identification . . . )’'(quotingLallemand

v. University of R.I., 9 F.3d 214, 21(1st Cir.1993)). The order of the events doed mapact

probable causeand does not reveal much about Bruce’s reliabilitfyeanwhile Bruce
demonstrated reliabilitypy explainingmuch more material factén a consistent mannerFor
example Bruce explainedn both the incident report and audio stagmtthatthe groupattacked
him because thethought hebroke into the daycarghat there were five attackers, ahdtone of
the attackergvas named AdrianGiven Bruce’s consistency on thesdientfacts,Collins should
not have ignoredruce’sstatement just because he mixed up the order in which the accusations
and attacloccurred particularlysincethe statements came frawictim, not a thirdparty witness.

The Court reaches the same result dsga@bility to identify the person whahdcuffed
him. In theincidentreport,which was taken on the heels of the attdek rendered him briefly
unconsciousBruce said helid notrecallwho handcuffed him. But in his audio stateméatken

a few days after the everdrucesaid it cold be the unknown male attacker. It is unsurprising
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that Bruce was able to recatiore of the inciderafterhavingsometime torecuperatend reflect
onit. This fact also did not impact Bruce’s reliability.

Newsome next claims that Collins “encaged” Bruce to say he knew the suspecitsat
is not reflected in the record. Rather, it was Bruce who offered tranafion first. In the incident
report, Bruce told the officers that he knew one of his attackesdrian and “statgl] the
individuals who attacked him work at Yasmiyns [sic] day care .. ..” Incident ReporTHen,
in the audio statement, Brucgiteratedand expanded athis information Audio Statement 6:8
7:24. Nothing in the audio statement suggests that Collins “encouraged” such information out of
Bruce.

The Courtalsodisagrees th&ruces physical or mentatonditionrendered him unreliahle
Although Bruce was in paiand dstressedduring the interviewBruce assured Collins that he
understoodhe questionsandcould give aclear and accurate statemer8eeAudio Statement

3:1214, 20:312; see alsaNalker v. City of Oklahoma City, 203 F.3d 837, ¢B0th Cir. 2000)

(noting that “victims are often traumatized by what has happened to them'fibatsofmay still
rely ontheir satementsf they appear cohereand reliablg. Collins also testified that he observed
Bruce’s condition and considered his answers reliable. Collins’s observatgmmsistent with
the type of injuries Bruce sustainedis injuries were largely swgficial (i.e., swelling, bruising,
and a broken nose), such that he spent less than 24 hours in the hospital. There is no indication
that these injuries would impaBruce’sability to answer Collins’s questionslo the contrary
Bruce’s storywas largely compieensible and consistent.

These same facts undermine Newsonsgumentthat Bruce was mentally impaired
Newsomedoes not provide any medical or expert testimony to corroborate his assatimut

Bruces intellectual ability Newsome argues merely that Briseemsmentally impaired.Opp’n
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Br. 4 ("Anyone reading or listening to the tape of the interview between Collins andd&nsxes
.. .the diminished intellect. . .”). Yet the transcripthows the oppositeBruce provided material
facts in considerable detailBeyond those mentioned aboves hlsotold Collins about the
attackers’ relationship, their physical description, attacker's namehow often he saw them,
what their roles were in the attack, what their motive,\@agdunequivocallystated that he could
identify the attackers if he saw them ada@tause he saw them every .dByuce also told Collins
that he attended school until the twelfth gremted understood Collins’s question&udio
Statemen8:8-25,andhe did notlaim to have anintellectual issue$ These facts, taken together,
gave Collinsa reasonable badis credit Newsome’s statement.

In responseNewsomepoints totestimony from the AP, who speculated during his
deposition that Bruce was “profoundly slow” and of “very limited capacitydrid Dep. 35:14-
16, 36:1215. The AP’s testimony was nbasedon medical evidengebuton his impression of
the Audio Statementranscript Id. Yet the APwas not presemwhen Bruce gave th&tatement
sothe AP’shindsight observation is a poor yardstick for whether Collins should have recognized
any impairment More importantlyeven ifBruce was “slow’ thatdoes not render him unreliable.
An officer can relyonthe statements ofitnesgswith below averagenental acuity so long as the
witness’ statements demonstrate a reliable understanding of the iscatentt whichithey are
speaking. Bruce’sanswers dewnstrated such an understanding, and any reasonable officer in
Collins’s position would have considered Bruce’s statements reliable and truthful

In sum, Bruce’s answers were consistent and coherent on all main pointgerandot

coaxed out of him by CollinsTheminor inconsistencies and his appaiemt intellectwould not

® Moreover, Bruce’s ability to correct his prior misidentification and progddntify Elijah, both
in a subsequent meeting with detectives and atfuidherundercuts Newsome'’s @fa that Bruce
was mentally impaired.
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haverendered him unreliable. As such, no reasonable officer would have had serious or obvious
doubts about the truth of Bruce’s statemef@sllins properly includedruce’s description of the
event and attackers in the warrant affidavit.
ii. Suggestive Photlaentification

Bruce’s statements led Collins to attempt a photo identification of the unkn@ie
attacker.Bruce made a positive photo identification of Newsoiewsomeanaintains however,
that the identificationvasunreliable. The Court again disagrees.

The operative question is whether a reasonable officer would have relied on the

identification of Newsome to support probable cauSeeBayer v. Twp. of Union997 A.2d

1118, 1134(N.J. SuperCt. App. Div. 2010)(affirming summary judgment of plaintiff's false
arrest claim based on suggestive identification because “critical inquiry wasvhether the
officer’s reliance upon [impermissibly suggestive identification] in tigiag probable cause was

reasonable”)see als@&Gtansbury v. Wertman, 721 F.3d 84, 91 (2d Cir. 2@1B)yr the purposes

of determining whether an identification can support probable cause, the basic quedtiethés w
the identification procedure waso defective that probable cause coubt reasonably be based
upon it.”) (citation omitted).

Newsome argudsst thatthe identification was unreliable beca@dlins failed to follow
the identificationproceduresset forthin the Attorney General Guideline®r Preparingand
Conducting Phim and Live Lineupldentification ProceduresSeelindsay Cert. Ex. L, Attorney
General GuidelinesNewsome claims that Collins ignored sevgrailts of the @idelines which

explain how photo array and sequential lineups should be carriédBuitasthe Third Circuit

" Newsomecites inparticular to the following rules: (1) where photo arrays are used, the witness
should be advised that the perpetrator might not be among those in the photo array, and therefore,
they should not feel conefied to make an identificatioii2) where sequential photo lineups are
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noted in dalse arrest caséhese @idelines “only apply to photographic arrays or live {iness,”
not to computerized photo databaklks “mugbooks”that officers uséto see if a suspect can be

found.” Woodyard v. Cty. of Essex, 518. Appx 177, 181 (3d Cir. 2013(citing State v.

Janowskj 866 A.2d 229, 2335 (N.J.Super.Ct. App. Div. 2005). So the failure to follow the
Guidelinesalonedo notautomaticallyinvalidatethe photo identification.

Newsome relies extensively @tate v. Hendersor208 N.J. 20§2011)to support his

argument that nonadherence to the Guidekhesildinvalidate or at least seriouslyndercutthe
identification. In Henderson the New Jersey Supreme Coudvised its framework for
determiningwhether an identification is admissiblend placed considerable emphasis on the
Guidelines See208 N.J. at 9122. However, that case concelthe admissibilityof evidencean
acriminaltrial. It does not concern whether a photo identification can support probab&toau
arrestin a false aest case That is a key distinctiorbecausea photo identificationthat is
inadmissible at triatan be considered in an officer’s probable cause determin&gsVoodyard

v. Cty. of Essex, 514 F. App’x 177, 183 (3d Cir. 20¢3)he trial court’s later gppression of

certain witnesseout-of-court identifications is irrelevant to a determination of whether probable
cause supported the arrest warrant and the indictmedayer, 997 A.3d at 1134affirming trial
court’s finding “thatthe critical inquiry was not whether the eaf-court identification on which

the police relied in arresting plaintiff complied with the tstep analysis governing its
admissibility at trial, but rather whether the officers reliance upon it inloleing protable cause

was reasonablie see alsdPhillips v. Allen 668 F.3d 912, 915 (7th Ce012) ([E]vidence need

used and an identification is made, the officer should avoid reporting to the svéngs
information regarding the individual he or she has selepteat to obtaining the witness’
statement of certaintynd (3) the officer should thoroughly document the identification procedure
Attorney General Guideline8§l.B,2.B.6, 2.E.
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not be admissible at trial in order to support a finding of probable cags¢etpretinglllinois v.
Gates 462 U.S. 213 (1983)).

The Court agrees, however, that Collins’s disregard of the Guidelines slappmiference
that the identification was suggestivand the fact that Collins showed photos to Newsome one-
by-one without any attempt to organize them in aeytralway makes his “technique more
analogous to a photographic ‘shayw’ than a photo lineupwhich strengthens the inference of

suggestivenessUnited States v. Bard54 F. Supp. 2d 229, 250 (E.D. Pa. 20@&])d, 349 F.

App’x 704 (3d Cir. 2009).

But a suggestivadentification is not necessarily an unreliable ofiée ultimate question
is oneof reasonableess Taking the facts in their totalitit, was reasonable to rely on thboto
identification. Before the process begdruce told Collins thehesaw the unknown man during
the attackknew him saw him every dayescribed him in detai§ndsaid hecould recognize him
again During the proces®ruce appearedcommitmentto the finding the right person. Ié
reviewed“several hundred” photos of people who matched Newsome’s physical description and
did not select anyon& He did this despite making a positive identificatioidfian Zimmerman
from the HIDTA sixphoto displayfairly quickly. This shows two things. It shows that Bruce
was not simply willing to select the first person who matched the unknown male &ispect
description.It also shows that Bruce had previously given an accurate description of another

suspect before turning to the unknown male suspddten, when Bruce saw the photo of

8 The number of photos reviewed by Brudistinguishesthis casefrom Stansbury,which
Newsomecites for the proposition that “showing suspects singly to persons for the purpose of
identification . . . has been widely condemned even when done in person.” 72a190.8dtations

and quotes omitted). There, the court criticized the police for sholengitnessea singlephoto.

Here, Newsome reviewed hundredsid even so, the coulih Stansburyfound that the flawed
presentationthough inadmissible at triadtill supported a finding of probable cadserrest I1d.

at 9091.
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Newsome, hemmediatelyselected it and expressed a high level of certaihgt only did this
sequence of events giveollins good reason to trust Brucetentification but (as Newsome
admits)the photoBruceselectednatched the facial characteristics thadescribecearlier See
Opp’n Br. 7 (“Newsome is a bald, ligekinned black male, who unfortunately facially resembles
the marmBruce had identified”).Finally, the identification happened three days after the incident,
which is close enough in time taustBruce’srecollection SeeWilson, 212 F.3d at 791 (“There
were three days between the crime and identification, so while it was not aglyefésh
identification, not so much time had passed as to call into question [the witnes$datemol’).

Conversely, liere isno evidence that Collins rushed Bruce through the promesaid
anythingabout the Newsome photo before Bruce selected and signed it. And although Bruce was
in pain, he assured Collins that he could make an accurate identification and Caltigesigations
of Bruce corroborated his ability to do so.

Newsome responds with two points. He arguesQoéins should have given Brugae-
identification instructions anthatNewsome’s photo showaemhly his face, leaving Bruce unable
to gauge Newsome’s full stams The Court agrees that these points would strengthen the
reliability of the identificatior—indeed the Court recognizestthize identification wasnperfect,
andthis would be a much simpler caseCibllins hadtaken many of the steps suggested in the
Attorney General GuidelinesBut those flawsdo not render the entire identificationreliable.
Based on the totality of thercumstancest was reasonable for Collins to rely the identification
in supportof the arrest warrant

lii. Exculpatory Evidence
Lastly, Newsome argues that there was enough exculpatory evideandedhe positive

identification invalid.
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Identification of an offender by a victim usually is sufficient to esthlpiobable cause,
but “independent exculpatory evidence or sabsal evidence of the witnessbwn unreliability
that is known by the arresting officers could outweigh the identification sutcpriftzable cause

would not exist.”Wilson, 212 F.3d at 790.

Here, Newsome points four pieces of exculpatory evidence: (1) Newsome was shorter
than the man Bruce describel) Newsome lived almost 10fdiles avay from the daycard3)
the daycare owner denied knowing NewsomeNewsome was not married to the daycare owner
and 6) Newsome did not have a criminal recoiBkecause the parties dispute whether these facts
were omitted from the application befaledge Williams, the Court assumesytiaere.

The Courtagrees with Newsome that it was recklesertot all of these facts, except for
the absence of a criminal recor8inceNewsome was shorter than describeds not related to
the daycare ownegndlived relatively far away,there was some discrepancy between Bruce’s
description of the unknown man and Newsorbat opens up the possibility that Newsome was
not that mana fact that Collins was obligated to consid&eeWilson, 212 F.3d at 7@ (“An
officer contemplating an arrest is not free to disregard plainly exculpatagnce . . . .”) (citation
omitted). As such,‘[a]ny reasonable person would have known” theed@itionalfacts are “the
kind of thing[s] the judge would wish to knowAndrews 853 F.3d at 698And Collins arguably
knew these factwhenhe sought the warrant at the end of Octoliée.admits he saw the height
difference when he pulled Newsome’s DNWo during the October 12 interview. etdlso admits
he spoke to the alycare ownefthe does not say whesmwe will assume it was before he sought

the warrant) And although he does not admit ig ¢ould have knowrthat Newsome wasot

% Collins sayshe tod Judge Williams that Newsome lives in Glasro, New Jersey; but that is
not the same asayingthat Glashoro is almost 100 miles away.
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marriedto the daycare owndrased on his review of the Accurint results and his discussion with
the daycare ownerAs such, a reasonable jury could conclude that these withheld facts were “in
his ken.” Id.

TheCourt reaches the opposite conclusion as to his laakcominal record.A suspect’s
clean recoraloes not affect the che@thathe or shecommitteda particular crimeon a particular
day. Indeed, “[i]t is not so unusual that a defendant without a criminal history mighgemnga

criminal behavior.” SeeUnited States v. CalNo. 0979, 2009 WL 6047137, at *8 (D. Nev. Nov.

24, 2009)yeport and recommendation adopted, No.-2092010 WL 932599 (D. Nev. Mar. 11,

2010) Since the absence otaminalrecorddoes notmpact(positively or negativig) probable
causeit need not be brought to the judge’s attention.

That leavesdur recklessly omittedacts. The Court mushow “present a reconstcted
affidavit that . . . includes [the] omitted evidencdd. at 699700. The reconstructed affidavit
reac as follows:

On Sunday October 9, 2011 at 8:42 p.m., two City of Newark police
officers responded to an assault in progress at the corner of 18th Avenue and West
End Avenue in Newark, New Jersey. Upon their arrival, the officers saw dermai
Bruce injured and handcuffed to a grate. Bruce told the officers that two men, one
by the name of Adrian, approached him with three unknown women and accused
him of breaking into the day care center located in the same building where Bruce
lives. The five people attacked him with metal bats and handcuffed him. Bruce
said that thepeople who attacked him worked at the daycare. Bruce suffered minor
bruises, swelling, and a broken nose.

On October 12, 2011, Detective Collins took an audio statement from
Bruce. Bruce identified the other unknown man as the daycare owner’s husband
and Adrian’s stepfather. Bruce told Collins that he could recognize the attdckers i
he saw them again. He described the unknown man asskgimted, bald, slim,
and about 6’2" to 6'5".

Collins entered the unknown man’s description into the HIDTA system, but
Bruce did not recognize him from hundreds of photos. Collins then showed Bruce
individual photos of men in the Accurint system who had a connection to the
daycare address through a woman with his same last name. Bruce identified the
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DMV photographof John Newsome as the other male attacker. According to his
DMV photo, Newsome is lightkinned and bald[Newsome is actually 5’9", not

6’2" to 6’5" as Bruce stated in his audio statement. Bruce signed and dated the
photo of Newsome.

[Collins later spoke with the daycare owner, but she claimed she did
not know Newsome.] [Collins also learned thdflewsome is nbmarried to the
daycare owner as Bruce statedyut to Robin Newsome whose father ownthe
building owner]. [Newsome and his wife live irGlassboro, New Jersey, which
is about 100 miles awayrom the daycare]

Based on the facts enumerated above, the affiant contends that a warrant

should issue on probable cause that John Newsome committed aggravated assault
against Jermain Bruce.

The Cout must now decide whether these newly added facts “could outweigh the
identification or undermine reliance on itAndrews 853 F.3d 701.The Court finds that the
identification still standandthe affidavit still gives rise to probable cause.

Newsome forcefully argues that theight differencg5’9” instead of 6’2" to 6'5”)was

material. The Court disagree$éinding support in the Third Circuit’8Vilson decision. There, a
policeofficer claimed that probable cause for a warrant exisezduse a robbery victim positively
identified Wilson from a photo arrayVilson, 212 F.3d at 785When the officer sought the arrest
warrant of Wilson, he did not tell tiedgethat the victim estimated the robber’s height on the day
of the crime to be @’ to 6’4", but the man she identified three days later in a photo lineup (Wilson)
was only 5'11”. Id. The Third Circuit ruled that “this indication of unreliability does not, from
the vantage point of the arresting officer, fatally undermine the fdrpe&ttive identification.”

Id. at 791. The court also noted, however, that different facts could produce differest rEsult
example, it stated th#tere could be “substantial evidence of the witness’s own reliability” if the
witnessdescribed aictim as 7’ tall but selected a person who is only 5! tial at 790. The court

gave this illustrative example to explain that materiality is grounded in commanasehgglaring
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discrepancies in a witness’ testimony can undermine the reliabilaywotness who provides
positive identification.” Andrews 853 F.3d at 702 (interpretidyilson).

Newsome’s case idose enough t@Vilsonto compel the same resullere,as inWilson,
Bruce gave a forceful identification of Newsome, who was onlywa iiechesshorter than the
person Bruce described. Of course, this case ingah\aightly larger discrepancy: Bruce was
five inches shorter than described; Wilson was three inches shbib@rever the difference of
two inches does not makiee discrepncy glaring Indeed,it is far closer toVNilson’s case than

the twafoot discrepancy in the courtesxample. See alsd&tackhouse v. City of E. Orange, No.

0705502, 2012 WL 359727, at *5 (D.N.J. Feb. 1, 2qfiaying thatfive inch difference (5’8" to
6'1") “sufficiently matcHed] the description”). And other cases that have found material

discrepancies in height involved more egregious errSeeRobinson v. Winslow Twp., 973 F.

Supp. 461, 471 (D.N.J. 1997) (“A reasonable jury could conclude that . . . the police should have
known that the eyewitnesses simply could not have described en&i#as being six foot tall.”)
Ultimately, theheight differencen this caseloes not “fall well outside commesense margins of
error that typically apply to witness’ subjective observations involving aestm and
approximation.” Andrews 853 F.3d at 702 n.14.

The Court does not reaats conclusionn a vacuum.lt views te errorin context ofother
identifyinginformation Bruce conveyed to Wilson, much of which was corrobar&adestated
that he knew the attacker from previous encountexselected a person whose facial features
stronglyresembledhe description; anNewsome’s weighalignedwith Bruce’sapproximation'°

Moreover unlike Wilson, where the victim said she could identify the robber precisely “because

10 Bruce described the attacker as “a little slimmer” than Adrian, whoeBdescribed as about
220 pounds Audio Statemenfl7:13-15% Incident Reporés. The DMV report listedNewsomeas
up to 180 pounds. Collins Dep. Ex. 8, DMV Response.
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of his noticeable heightWilson, 212 F.3d at 784, Bruce said he could identify the suspect because
of their previous encounterSinceBrucedid notuse thesuspect'si1@ght askey identifying factor,
Bruce’smistake is even leswotable.

The Court is equally unpersuaded Rgwsomés secondargumentthat the100 mile
distance between Glassboro and Newsmkaterial. Newsome suggests that this distance makes
it highly unlikelythat Newsome worked or went to the daycare center almost everadgayany
commuters come to know, however, it is not so improbable that a person would make a daily
commute that amounts to somewhere between one and two hours. This fact does noeinvalidat
Bruce’sidentification

Newsome’shird argumenthat the daycare owner denied knowing who Newsomeswvas

also insufficient Newsome would have the Court read too much into the owaresiser That
is, he suggests that it should have tipped off Collins that Newsome had no connectiattéckhe
But that is not &oregoneconclusion. In fact, t makesmore sensethat Collins would take the
owner’s statements with a degreesskpticism He knew she was not a disinterested party
Collins waslooking for a suspeavho committed an assault in retaliation for breaking into the
woman’s daycare; and several memberthefwoma’s family were prime suspecis the case
So she had a clear motive to lie to the investigator, or at least not aid in the investigatieover,
Collins had other information that suggested stesvidhe attackersCollins explained that Bruce
called a few days after the October 12 interview to sayAtdaan Zimmermarwas outside the
daycare.That fact corroborated part of Bruce’s story and creates a reasonablaliposat the
daycare owner knew Adrian as Wwak the other male suspecfs such, Collins should have
factored the owner’s denialto the total mix of evidence, but Collins was not required to take it

at face value. SeeWright, 409 F.3d at 603“[(Probable caugedoes not require that officers
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correctly resolve conflicting evidence or that their determinations of ctigibwere, in
retrospect, accurat.

In fact Newsome’s fourth argument explains why Collins should have suspected him
despite not haviop a ©nnection to the daycare ownelewsome argues, “[a]t the time Collins
triggered the information provided by the Accurint system, he knew or certéiolildshave
known that John Newsome was related . . . to Robin Newsome, who in turn viasi ¢fneerof
the owner of the building.”Assumirg Collins knew that Robin Newsome was not the daycare
owner when he ran the Accurint search, that fact opened up a different reason td\seispeme:
his fatherin-law owned the building. Thus, the motive for the assault (retaliation for a breaking
into the building applies with equal force to Newsomecausée was related to the owner of the
property that was burgtized And Newsome’s connection the buildiatgoexplains why Bruce
would have seen him there even if he did not work at the daycare. As such, this fiopéfad
up as many investigative doors as it closed. It did not render the identificatioaklerel

At bottom, Newsome claims that all of these issues could have been avoided & Collin
investigaed further He claims that Nesome’s innocence would habeenclear if Collinshad
tracked down and confirmed who the daycare employeesamndte whom they were relatedNo
such further investigation was necessary hafteere an officer has establishebablecausehe
is “not required to wundertake an exhaustive investigation in order to validate

the probablecausehat, in his mind, already existedMerkle v. Upper Dublin School Dist211

F.3d 782, 790 n.8 (3d Cir. 200@)jtation omitted)see als®avis v. Malitzki 451 F. App’x 228,

233 (3d Cir. 2011)(“[E]vidence that might exonerate a defendant does not
defeatprobablecaus€’). By the time Collins sought the warrant, he had a reliable positive

identificationfrom a victimwitness and a successful identification and arrest of the other male
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suspect Collins reasonallbelieved that probable cause existed to seek Newsome’s hedit;
not have to investigate further.
B. Section 1983Malicious Prosecutbn Claim Against Collins(Count 2)
In Count Two, Newsome asserts a malicious prosecution claim against Chlahsious
prosecution requires, among other thingsidence thathe defendant initiatedhe criminal

proceedingand the proceeding was initiated without probable cause. DiBella v. Borough of

Beachwood, 407 F.3d 599, 601 (3d Cir. 200
Here the criminal proceeding was initiated when Collins sought the arrest warrant.
Because the police had probable cause to arrest Newsome as explainechsbmadicious

prosecution clainalsofails. SeeEstate of Smith v. Marasc818 F.3d 497, 521 (3d Ci2003)

(holding that a malicious prosecution plaintiff must show, inter alia, that ttmenadi proceeding

was intiated without probable cause); Gresh v. Godshall, 170 F. App’x 217, 220 (3d Cir. 2006).

C. Section 1983 Supervisory Liability(Count Three)
In Count ThreeNewsome suethe City of Newark, Chief Coley, and Director Demaio
under a8 1983failure to traintheory. Because the Court has not found any underlying violation,

there can be no claim for failure to trai@ravely v. Speranz219 FedApp'x. 213, 216 (3d Cir.

2007) (per curiam) (“Because there was no underlying Constitutional violation,atihes abf
conspiracy and failure to train also fail.”).
D. Claims under New Jersey Law (Count Five)
Finally, in Count Five, NewsomeigsCollins and the City of Newarfior false arrest, false
imprisonment, and malicious prosecution under New Jerseylawler New Jersey law]t] he
existence of probable cause is an absolute defense to claims of false arrestpfasannment,

andmalicious prosecutiah Williams v. City of Newark No. A-158914T1, 2016 WL 1396283,
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at *18 (N.J. Super. Ct. App. Div. Apr. 11, 20X6iing Wildoner v. Borough of Ramsey, 162 N.J

375, 389 (2000)).These state law claims fail as well.
V.  CONCLUSION
For the reasons set forth above, Defendants’ motion for summary judgréG&ANTED
as to all counts.
/s Madeline Cox Arleo

MADELINE COX ARLEO
United States District Judge
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