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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LUISCOLUMBIE,
Civil Action No. 13-6236 (ES)

Plaintiff,
V. E MEMORANDUM OPINION

UNIV.OF MED. AND DENTISTRY OF :
N.J., et al., :

Defendants.

IT APPEARING THAT:

1. OnOctober 9, 2013Plaintiff Luis Columbig“Plaintiff’), a prisonercurrentlyconfined
at Northern State Prison in Newark, New Jersey, filed a complaint pursuant to 42 U.S.@G. § 198
againstDefendants University of Medicine and Dentistry (“UMDNJ”); Diane $meJohn
Godinsky; Denise Johnson; and Drs. John and Jane Doe(ID-E. No. 1 (“Compl.”)).

2. According to the allegations of tleiginal Complaintpn an unspecified date, Plaintiff
was taken to Saint Francis Medical Center to undengooperation to remove his thyroid
(Compl. 119). Asaresult of the surgery, Plaintiff's vocal chords were padaligaving Plaintiff
unable to speak properly.ld(). Plaintiff alleges that on humerous occasions, he requested that
he be provided with an “Electrolarynx ‘throat back,” but Defendants refused to priotodem.

(Id. 1 25). On or about November 5, 2010, Plaintiff was informed‘®&finguecula” by Defendant
Boese, but “the matter was wantonly disregarded by the defénd@dt § 28). On or about June
10, 2011, Plaintiff was informed of the “inguinal hernia” by Defendant Godinsky but norfurthe

action was taken.(Id. § 29). On or about September 22, 2011, Plaintiff was informed of
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hyperlipidemia by Defendant Johnson, but no further action was taftdn{ 30). On or about
March 30, 2012, Plaintiff was “informed of the hepatitis B chronic viral” by Defen@adinsky
and told that he would be further evaluatbdt “the matter was wantonly disregarded by the
defendant.” (Id.  31).

3. After conducting itsua spontescreening, tte Court dismissed the Complaint in its
entirety for failure to state a claim pursuant to 28 U.S.C. 88 1915, 1915A. (D.E.d8ps. 2
Specifically, the Courtound that those incidents which occurred prior to October 9, 2011 were
barred by tk statute of limitations and Plaintiff had failed to allege sufficient facts to allow the
remainingMarch 2012claim to proceed. (D.E. No. 2at 7-8). However, the Court granted
Plaintiff permission to file an amended complaint addressingl¢fieienciesidentified. (D.E.

No. 3.

4. After several extensions, on March 13, 2015, the Court recBlagdiff's Amended
Complaint. (D.E.No. 15 (“Am. Compl.”)). He again names the following defendants: (1)
UMDNJ; (2) Diane Boese; (3) John Godinsk#t) Denise Johnson; and (5) Drs. Jan and John
Does Inthe Amended Complaint, Plaintiff now alleges that he dideaohabout the November
2010 diagnosi®f “Pinguecula”’by Defendant Boese until June 2012. (Am. Comp).] He
does not provide any furth@mformation, other than to state that he did not receive “prompt,
adequate medical treatment” and he was told “there would be a fexbkration.” [d.).
Plaintiff further alleges that‘[ijn June 2012, Plaintiff learned about a June 2@iBHQnosis,
Inguinal Hernia, Right, entered into the recorddejendant John Godinsky, but without prompt,
adequate medic#éileatment being provided. He was told that there wouldiitleer evalations
and followrup treatment. There was neveany medical treatmeptrovided to remove the hernia.

(1d. 1 8).



Plaintiff next alleges that “[ij June 2012, Plaintiff learned about the Septer2bénl
Hyperlipidemia diagnosis, entered by defendant Defobmson, again without prompt, adequate
medical treatment beingrovided” (Id. T 9). Plaintiff further alleges thatin June 2012he
“learned of the Mrch 2012Hepatitis B Chronic Viral diagrsis by defendant John Godinsky,
without prompt, adequate medical treatment being providé€tt. 110). He allegeshat he‘was
hospitalized at St. Francis Medical Cergrd underwent an operation that resulted in the removal
of histhyroid.” (Id. §11). “As a esult of the surgery, Plaintif’'vocal chordsvere permanently
paralyzedwhere the Plaintiff camot speakproperlyfor the rest of his lifé. (1d. § 12). He filed
several'medical requests to be provided withEactrolarnyx Throat Box to allow hino speak,
which was denied because of cdstgld. {1 13). Finally, Plaintiff alleges thaDefendants have
in placea system of switchindoctors, nurses and medical providers in an effort to aamtnuity
and accountability of medical treatmént(ld. § 15).

5. As the Courtheldin its previous Opinion and Ordetp state a claim for deliberate
indifference taa serious medical need in violation of the Eighth Amendment, a plaintiff must show
(1) deliberate indifference by prison officials to (2) thesq@mers serious medical needsSee
Estelle v. Gamble429 U.S. 97, 106 (1976).To act with deliberate indifference to serious
medical needs is to recklessly disregard a substantial risk of serious h&itas'v. Kearney571
F.3d 318, 330 (3d Cir. 2009)Where prisorofficials know of the prisoner’s serious medical need,
deliberate indifference will be fourwthere the dicial “(1) knows of a prisoner’s need for medical
treatment but intentionally refuses to provide it; (2) delays necessaryahedatment based on
a nonmedical reason; or (3) prevents a prisoner from receiving needed or recoeshmeedical
treatment.” Rouse v. Plantierl82 F.3d 192, 197 (3d Cir. 1999)n order to find deliberate

indifference, “the official must both be aware of facts from which the inferendd be drawn
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that a substantial risk of serious harm exists, and he must also dravietieege.” Farmer v.
Brennan 511 U.S. 825, 8371994). Claims of negligence or medical malpractice do not
constitute deliberate indifferenceSingletary v. Pa. Dep’'t dorr., 266 F.3d 186, 192 n.2 (3d Cir.
2001). “[M]ere disagreement as to the proper medical treatment” is also insufficipruill v.
Gillis, 372 F.3d 218, 235 (3d Cir. 2004) (citimpnmouth @. Corr. Inst. Inmates v. Lanzaro
834 F.2d 326, 346 (3diC 1987).

6. Even assuming that Plaintiff's claims regarding the incidents prior to Octob&a28
notbarred by the statute of limitations, Plaintiff has failed to allege sufficient faderAshcroft
v. Igbal to state ag Eighth Amendment claisx Seeb56 U.S. 662, 678009)(“[A] complaint
must contain sufficient factuanatter, accepted as true,dtate a claim to relief that is plausible
on its face A claim has facial plausibility when the plaintiff pleads factual content that sllow
thecourt to draw the reasonable inference that the defendaaiblis for the misconduct allegéd
(internal citation and quotation marémitted).

With regard to thepinguecula”diagnosis bypefendant Boese, Plaintiff merely states that
he did not reage prompt and adequate medical treatmenhis falls well short of the pleading
requirements olfgbal to suggesan Eighth Amendment violatiomdhe part of Defendant Boese.
At the outset, it is not even clear that the “pinguecdiagnosis wa a serious medical need.
Moreover, there aneofacts provided to indicate that Defendant Boese knewegd for medical
treatment but intentionally refusdd provide it,that she delayedecessary medical treatnen
based on a nemedical reasomgr prevented Plaintiff from receiving needed recommended
medical treatment. ThoughPlaintiff states that he was told “there would be further evalugtion

it is unclear who told him that, when he was told twat would be providing further evaluation,



and why said individual felt that further evaluation was needdd. sum, the few factual
allegationsprovided are confusing and insufficient to allow this claim to proceed Uoytoker

The claimregarding the “inguinal hernia” in June 2010 suffers fronstmae deficiencies.
Plaintiff alleges thatDefendant Godinsky entered tligagnosisinto the record, but without
prompt, adequate medical treatment being providadain, it is not even clear that the hernia
diagnosis was a serious medical need. Moreover, there are no facts providédate ithat
DefendaniGodinskyknew of aneed for medical tegment but intentionally refused provide it,
thathe delayedhecessary medical treatment based on amedial reasongr prevented Plaintiff
from receiving needed secommended medical treatment. Though Plaintiff states that he was
told “there would be further evaluatignit is unclear who told him that, when he was ttldt,
who would be providing furthegvaluation,and why said individual felt that further evaluation
was needed.As with the “pinguecula” diagnosithe few facts providedegarding the herniare
confusing and insufficient to allow this claim to procagatterigbal. The September 2011
“hyperlipidemid diagnosis, entered by defendant Denise Johnson, and the March 2012 “Hepatitis
B Chronic Viral diagnosis by defendant John Godindigy, for the same reasons sinekintiff
merely states that these diagnoses were entered into the nedbialit prompt, adequate medical
treatment being provided.”

With regard to théElectrolarnyx Throat BoX Plaintiff states thahe underwent thyroid
surgerythat paralyzed his vocal chords, rendering him unable to speak propiddystates that
hefiled several medical requests to be provided with an “Electrolarnyx ThroattBa@fow him
to speakbut said requests wedenied because of costddowever, Plairiff fails to identify with
whom he filed these requestsho denied the reques@nd why Plaintiff believes it wadue to

costs. Moreover, there is no indication tthas$ is a serious medical need and that themneed
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for medical tratmenf but a medical provider intentionally refusesprovide it,that a medical
provider delayednecessary medical treatntelbased on a nemedical reasonpr a medical
providerprevented Plaintiffrom receiving needed secommended medical treatment. Rather,
it appears from the allegations that Plaintiff merely disagrees with the aettisieny his request
for the “throat box.” However, as stated above, mere disagreement wétthi@ahdecision is not
a constitutionbviolation. SeeSpruill, 372 F.3dat 235 Given the lack of facts provided, this
claim will also be dismissed without prejudice pursuangibal.

Finally, with regard to Plaintiff's claimthat “Defendants have in place a system of
switching doctorsnurses and medical providers in an effort to avoid continuity andiatadaility
of medical treatment,” it is unclear against which defendants these allesgat®made and to
what “system” he is referring.Plaintiff provides no further information.These bare allegations

are insufficient to state a claim undgbal.



7. For the reasons stated above, the Amended Complaint will be dismissed without
prejudice in its entiretydr failure to state a claim upon which relief may be granted pursuant to
28 U.S.C. 88 1915(e)(2)(B)(ii)) and 1915A(b)(1). Howewke Court will grant Plaintiff an
opportunity to file asecondamended complaint which cures the deficiencies noted hleréin
appropriate order follows.

s/Esther Salas
Esther Salas, U.S.D.J.

1 Plaintiff should note that when an amended complaint is filed, the original complaint o long
performs any function in the case ahchnnot be utilized to cure defects in the amended
[complaint], unless the relevant portion is specifically incorporated in the cawplaint]” 6
Wright, Miller & Kane,Federal Practice and Procedu&1476 (2d ed. 1990) (footnotes omitted).
An amended complaint may adopt some or all of the allegations in the originabaaiiplt the
identification of the particular gations to be adopted must be clear and explicit. To avoid
confusion, the safer course is to file an amended complaint that is complet.inlidse
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