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MULL INGS, et a!.,

Plaintiffs,

V.

TSOUKARTS,et aL,

Defendants.

This mattercomesbeforetheCourtby way ofpsePlaintiffs AmeikaMullings, Sakima

Mullings, andPeterMullings (“Plaintiffs”)’ formapauperisapplicationto bring a civil action,

without prepaymentof feesor security,for claimsbroughtpursuantto 28 U.S.C. § 2201.

(Compi.,CM/ECF No. 1.) The CourthasconsideredPlaintiffs’ affidavit of indigenceandgrants

Plaintiff AmeikaMullings’s applicationto proceed in formapauperis. As to Plaintiffs Sakima

andPetterMullings, the Courtdeniestheir applicationsto proceedj formapauperiswithout

prejudiceasprocedurallydeficient. The Courtdismissesthe Complaintwithout prejudiceasto

Ameika Mullings pursuantto 28 U.S.C. § 1915(e)(2)(B).

I. BACKGROUND

Plaintiffs filed their civil actioncomplaint(“Complaint”) alongwith their applicationto

proceedin formapauperison October21, 2013. (CM/ECF No. 1.) Plaintiffs’ Complaintasserts

that all threePlaintiffs, nativesof Jamaica,wereimproperlydeniedderivativecitizenshipand

seeksdeclaratoryjudgmentthat theyarecitizensof theUnited States. (Id. at ¶ 2). Plaintiffs

allegethat theirmotherappliedfor citizenshipon April 11, 1997,whenall threeof herchildren,

the Plaintiffs in the instantmatter,wereundereighteenyearsof age. (Id. at ¶ 20.) Her

completedapplication,which listedherthreechildrenandtheir ages,wasreceivedby the
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ImmigrationandNaturalizationServicecenterin Vermonton October20, 1997. (Id. at ¶ 20.)

Their mother’sapplicationfor citizenshipwasapprovedon May 16, 2000andshewasswornin

on August4, 2000. (Id.) By this time, all threePlaintiffs hadreachedthe ageof eighteen. (Id.)

Plaintiffs claim thatdueto “misconduct”and“inexplicabledelayon thepartof INS,” theyhad

reachedtheageof eighteenby thetime their motherwasgrantedcitizenshipandweretherebyno

longereligible for derivativecitizenshipunder8 U.S.C. § 1432(a),former section321(a)(3)of

the ImmigrationandNationalityAct as enactedin 1988. (Id. at ¶J 19-21.)

Plaintiff AmeikaMullings wassentencedto at leasta one-yeartermof imprisonmentfor

SecondDegreeRobbery. (Id. at ¶ 18.) Sheis currentlyin removalproceedingspursuantto 8

U.S.C. § 1227(a)asan alienwho hasbeenconvictedof an aggravatedfelony. (Id. at ¶ 17.)

Plaintiffs PeterandSakimaMullings wereremovedfrom theU.S. in or aboutJuly 2006andJune

2008,respectively. (Id. at ¶ 4.) Theybothcurrentlyresidein Jamaica.(Aff. of Indigence,at 1.)

II. LEGAL STANDARD

28 U.S.C. § 1915 “is designedto ensurethat indigentlitigants havemeaningfulaccessto

federalcourts.” Neitzkev. Williams, 490 U.S. 319, 324 (1989). For a Court to grantin forma

pauperisstatusto a litigant, the litigant “must establishthathe is unableto paythecostsof his

suit.” Walker v. PeopleExpressAirlines, Inc., 886 F.2d 598, 601 (3d Cir. 1989). “The Supreme

Courthasheld that a plaintiff neednot ‘be absolutelydestituteto enjoythebenefitof the

statute.” Chatmanv. AlleghenyCounty, 144 Fed.Appx. 216, 217 (3d Cir. 2005)(quoting

Adkins v. El. DuPontdeNemours& Co., 335 U.S. 331, 339 (1948)).

If the Court finds that the Plaintiff is unableto pay the court’s costsandfiling feesand

grantsthe Plaintiff in formapauperisstatus,theCourtmustthen“screen”thecomplaintfiled for

any actionableclaims. Pursuantto 28 U.S.C. § 1915(a),the Courtmaydismissthe complaint



upona determinationthatthe actionis: (1) frivolous or malicious;(2) fails to statea claim on

which reliefmaybe granted;or (3) seeksmonetaryrelief againsta defendantwho is immune

from suchrelief. See28 U.S.C. § 1915;Douris v. Middletown Twp., 293 Fed.Appx. 130, 132

(3d Cir. 2008).

A complaintcanbedismissedfor failure to statea claim uponwhich reliefmaybe

grantedif the allegationssetforth by theplaintiff cannotbeconstruedto supplyfacts in support

of a claim entitling theplaintiff to relief. Milhousev. Carison,652 F. 2d 371, 373 (3d cir.

1981). In determiningthe sufficiencyof a secomplaint,the Courtmustconstruethe

allegationsthereinliberally. UnitedStatesv. Day, 969 F.2d 39, 42 (3d Cir. 1992). A court

shouldnot dismissa complaintwith prejudicefor failure to statea claim without grantingleave

to amend thecomplaintunlessit finds badfaith, prejudice,or futility. Graysonv. Mayview State

Hosp.,293 F. 3d 103, 108 (3d Cir. 2002). Futility is justified if thecomplaint,despite

amendment,would fail to statea claim uponwhich reliefcouldbegranted. Shanev. Fauver,

213 F. 3d 113, 115 (3dCir. 2000).

III. ANALYSIS

A. Plaintiff’s Applicationto ProceedIn FormaPauperis

After reviewingPlaintiff AmeikaMulling’s affidavit of indigence,the Court finds that

shequalifiesfor in formapauperisstatuspursuantto 28 U.S.C. § 1915. Plaintiff hasbeen

unemployedsinceJuly 2012 andhas$67 in cashor a savingsor checkingaccount. (Aff. of

Indigence,at 3-4.) Plaintiff’s applicationfurther indicatesthat shehasmonthlypaymentsto a

creditortotaling $25. (Id. at 6.) Plaintiff hasno assets.(Id. at 7.) In light of the foregoing,the

Court finds that Plaintiff hasmadean adequateshowingthat sheis unableto remit the $350.00
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filing fee for a civil actionasrequiredby Local Civil Rule 54.3,andaccordinglygrantsher in

formapauperisstatus.

Plaintiffs SakimaandPeterMullings did not submitaffidavitsof indigence. Ameika’s

affidavit statesthat “PeterandSakimga[sic] Mullings andincludingmyselfdo not havethe

financial meansto paythe filing fee.” (Aff. in Supp.of Mot., at 1.) This is insufficient to

qualify for in formapauperisstatuspursuantto 28 U.S.C. § 1915. To qualify for suchstatus,

eachplaintiff wishingto proceedin formapauperismustsubmitan affidavit that includesa

statementof all assetsdemonstratingthat “the personis unableto paysuchfeesor give security

therefor.” 28 U.S.C. § 1915(a)(1). A conclusoryswornstatementby AmeikaMullings that

neitherof hersiblingsis ableto paythe filing fee is insufficient. Therefore,the Court denies

the petitionsof SakimaandPeterMullings to proceed formapauperisanddismissesthe claims

asto themwithout prejudice. The Courtwill proceedto “screen”theComplaintonly with

respectto thoseclaimson behalfof PlaintiffAmeikaMullings.

B. Plaintiff’s 2201 Claims

Plaintiffs Complaintallegesa violation of her right to derivativecitizenshippursuantto

8 U.S.C. § 1432(a). Sheseeksa declaratoryjudgmentof U.S. citizenshipunder28 U.S.C. §
2201. Pursuantto 8 U.S.C. § 1503(a),a persondenied“a right or privilege...upontheground

thathe is not a nationalof theUnited States,”may institutean actionfor declaratoryjudgmenton

citizenshippursuantto 28 U.S.C. § 2201 except:

if the issueof suchperson’sstatusasa nationalof theUnited States(1) aroseby reason
of, or in connectionwith anyremovalproceedingunderthe provisionsof this or any
otheract, or (2) is in issuein anysuchremovalproceeding.

Suits for declaratoryjudgmentasto citizenshipby a Plaintiff who is the subjectof ongoing

removalproceedingsarebarred. 8 U.S.C. § 1503(a);seealsoRios-Valenzuelav. Dep ‘t of



HomelandSec.,506 F.3d393 (5th Cir. 2007) (“The statutestatesthat a § 1503(a)claim maynot

be institutedwhenthe claimant’scitizenshipis in issuein a removalproceeding.”).

In the instantmatter,Plaintiff’s Complaintdoesnot setout factsthatallow theCourt to

determinewhetherthedenialof derivativecitizenshipis at issuein theremovalproceedingsor

whetherit arosein connectionwith saidproceedings.Therefore,the Court cannotdetermine

whetherit hassubjectmatterjurisdictionto reviewthe denialof derivativecitizenshippursuant

to § 1503(a). SeeBoggianov. Holder,2010U.S. Dist. LEXIS 13185(D.N.J. Feb. 16, 2010).

C. Leaveto Amend

A courtmustgrantleaveto amendbeforedismissinga complaintthat is facially deficient

unlessdoing so would be inequitableor futile. Fletcher-HarleeCorp. v. PoteConcrete

Contractors,Inc., 482 F.3d247, 251-53 (3d Cir. 2007). SincetheCourt doesnot find that

amendmentwould be inequitableor futile, it accordinglydismissesPlaintiff AmeikaMullings’s

Complaintwithout prejudice. Plaintiff shall havethirty (30) daysin which to file an Amended

Complaint. Failureto file an amendedcomplaintwithin that time periodwill resultin dismissal

with prejudice.

IV. CONCLUSION

For thereasonsstatedherein,

IT IS, therefore,on this dayof OCTOBER2013,

ORDEREDthatPlaintiffAmeika Mullings’s applicationto proceedin this matter

formapauperisis GRANTED; andit is further

ORDEREDthatPlaintiffs SakimaandPeterMullings’s applicationsto proceedin this

matterin formapauperisis DENIED; and it is further
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ORDEREDthat the Clerk shall file Plaintiff AmeikaMullings’s Complaint;andit is

further

ORDEREDthatPlaintiff’s complaintis DISMISSEDwithout prejudice,with leaveto

file anamendedcomplaintwhich curesthedeficienciescitedhereinwithin thirty (30) daysof

entryof this Order. If Plaintiff fails to file an amendedcomplaintwithin thirty (30) days,her

Complaintwill bedismissedwfflh prejudice;andit is further

ORDEREDthat the Clerk of theCourt shall servea copyof this OrderuponPlaintiff by

regularU.S. mail.

IT IS SO ORDERED.

/s/ JoseLinares
JoseL. Linares
United StatesDistrict Judge


