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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JEAN PRECOIS, et al.,

Plaintiffs,
Civil Action No. 13-6279
V.
OPINION
WILLIAMSDILOLLO, et al.,

Defendants.

This matter comes before the Court by way of DefendAtggander Blanco, Louis
Demondo, and William Dilolles (‘ Defendant$) motions for summary judgment. Dkt. Nos. 54,
56, 59. For the reasons stated below, the Court grants in part and denies in part the motions.
|. BACKGROUND

This caseconcerns an altercatian the aftermath of Hurricane Sandyetween several
individuals looking to buygasoline and various police officers of the City of Elizabeth who were
trying to maintain order

On November 1, 2012fficers William Dilollo and Louis Demondo weresentto a gas
station in Elizabeth, New JerseBlanco Statement §] Dkt. No. 541.1 Hurricane Sandy hit New
Jerseydaysearlier, and there were reports of disorderly groups fighting over ghsHundreds

of people were waiting in line for gas at the station whenofficers arrived.ld. T 3. Several

L All disputed facts are construed in Plaintiffavor, as the nomoving parties.Each Defendant
provided a sitement of undisputed material facts in their moti®aeDkt. Nos. 541, 561, 593.
Plaintiffs provided no responsive statementitsese facts ardeemed admitted for the purposes
of this motion. SeelL. Civ. R. 56.1(a); Schneider v. Shah, No. 11-2266, 2012 WL 1165533
(D.N.J. Apr. 9, 2012).
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people were out of their vehicles arguing with one another. Demondo Statement 12, Dkt. No.
56-1.

Plaintiff Jean Precois, with hgsterin-law Sojey Moficahis son A.M., and otherdrove
to the gas station touy a gas canBlanco Statemerfi 4. Mr. Precoisparked at the gas station,
and when an officer told him heouldn't park theré€, he replied,“l’ m going to the storé.
Demondo Statement § 6&fter Mr. Precoisasked for a gas can the storehe was advised that
they had none. Hthen went to the gas pumps to talk to an attendhty 5. Officer Dilollo
ordered Mr. Precois to return to his car because the officers were tryirgjrttaim order at the
station. Id. 1 6. Mr. Precois argued with Officer Dilollo until his wife grabbed him and estorte
him back to his vehicleld. § 7. Officer Dilollo called him a punk. Mr. Precois rolled down his
window andtold Officer Dilollo to “call me a punk next time yte out of uniform. Call me a
punk.” Id. T 75. Mr. Precois admits that heould show he was not a purlby fighting,
absolutely.” Id. I 78;PIs! Sur-Reply Ex. 1, Precois Dep. Tr. 66:11. He theove away.Blanco
Statemenf]{ 89. Officer Dilollo transmitted over the radio that he wagrng to stop a car that
had just takewnff on him. Demondo Statemefi96. Officers Dilollo and Demondben pursued
Mr. Precois in their vehicle and stopdad about a half mile away from the gas statigch.{ 10.
Two other officersAlexanderBlanam andFranciscaCroban, arrived on the scene in response to
the earlier radio call.ld. § 11. Officers Dilollo and Demondben arrestd Mr. Precois. Mr.
Precois car wadnitially locked. Id. 11 8889, 99. The officers demanded Mr. Precaislock it,
and after he did so, Officers Demondo and Dilollo pulled Mr. Precois out of theadahrew him
on the ground.ld. 11 101, 108109. Mr. Precois caught his fall by putting his hands &t .
109. He was then handcuffed and an officer stepped on his head or neck to hold hindd§wn.

111, PIs! Opp. Ex. 3Precoidnterog. Answers N@, Dkt. No. 601. OfficersDemondo or Dilollo



may have also stepped on his back to hold him doMn. Precois testified that his face was
scratched but didhbleed. Pls.” Sur-Reply Ex. 1, Precois Dep. at 114:18, Dkt. No. 7Helwas
charged with Obstruction, N.$&tat Ann. 8§ 2C:291a,and Terroristic ThreatdN.J. Stat Ann. 8
2C:123. Id. T 12. He went to the emergency room three days later with compldibtk pain.
Dilollo Mot. Summ. J. Ex. O).Precois Medical RecordsDkt. No. 59-4. The emergency room
notedsuperficial healing abrasion with no bruising on Mr. Prédeit cheekand therreleased
him. Id.

His fifteen-yearold son, A.M., wasalso arrestedor obstruction of ystice A.M. exited
the caragainst the orders of the poliaed started yelling at the police to leave Mr. Precois alone.
Blanco Statemerff 13 Demondo Statement § 1124. Officer Blancothenintervenedand told
A.M. to stayoutside of his vehicle. A.M. tried et back into the car. Officer Blanco forcibly
took him from the vehicle and placed him under arrest. Demondo StatementJ; Bl&hco
Statemenf 15 A.M. claims he was hit with a batpttirown to the groundind beateand kicked
Demondo Statement § 168ie testified that he had injuries to his right arm, which was later put
into a sling, and that his lower back was hurtidgM. Dep.Tr. 53:2,Dkt. No. 5612. He was
charged with obstruction.

Sojey Mojica was also arrested for obstructodrnusticeafter shetried to prevent A.M.
from being removedrom the car.Blanco Statemen§{ 1617. She claims she was struck with a
baton on the right arm when she reached out to stop the dffideaton fom hitting A.M.
Demondo Statement § 128he was then handcuffed and patted down by a female police officer
and driven to the police statioid. I 128. Ms. Mojica did not seek any medical treatment, though
she claims she had pain on her right wrist for about two to three weeks. Dilollo Wat.S.

Ex. G, Mojica’s Medical Records, Dkt. No. 59-4.



The case against Mr. Precois and Ms. Mojica was heardumcipal court in Elizabeth,
where it was dismissed with a stiputatiof probable causduring ahearing attended by Mr.
Precois and Ms. Mojica. Dilollo Mot. Summ. J. Ex. N., Mun. CtgHrr. 3:23-5:7(Feb. 5, 2013)

Dkt. No. 595; Precois Dep. Tr. 89:182:1. The same lawyer represented both Mr. Precois and
Ms. Mojica and explained to them whast#pulation to probable cause meant. Precois Dep. Tr.
90:14-91:4. Their lawyer stipulated that the police had probable cause. Mun. Ct. Hr'g Tr. 4:23.

A.M. attending a single hearing in juvenile courhere he did not have an attornes.M.

Dep. Tr. 6116-64:21. He was not convicted of any crime and he did not admgétipulate to
probable causeld.

On October 4, 2013, Plaintiffs Jean Precois, Sojey Mojica, and Elizabeth Mojica (¢t beha
of A.M.) filed their complainin New Jersey state coufThe Complaint was removed to this Court
on October 22, 2013. Compl., Dkt. Nel1l Plaintiffs’ filed an Amended Complaiwin February
3,2014. Am. Compl., Dkt. No. 14. The Amended Complaint contain®llbe/ing independent
counts (1) unconstitutional searcli2) false arrest, (3) excessive foraad(4) failure to train by
the City of Elizabetrf. Am. Compl. at 2-8.

Following discovery, all Defendants filed separate summary judgment motidt.sNdS.
5254, 56, 59 Plaintiffs dismissed the actiors & two @fendants-the City of Elizabeth and
Officer Francisco Crobanand filed a single opposition brief to all the pending summary
judgment motions. Dkt. Nos. 60,&2. The remaining defendants reglieDkt. Nos. 667, 75.
Thus, the only remaining defendants are Officers Dilollo, Demondo, and Blanco.

II. LEGAL STANDARD

a. Summary Judgment

2 Count 4 need not be discussedPlaintiffs have dismissed the City of Elizabeth
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Pursuant to Fed. R. Civ. P. 56(c), a motion for summary judgment will be granted if the
pleadings, depositions, answers to interrogatories, and admissions on file, togéthdre
affidavits, if any, show that there is no genuiligputeas to any material fact and that the moving

party is entitled to judgment as a matter of la8eeAnderson v. Liberty Lobby, Inc477 U.S.

242, 247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (19g®unimary judgment may

be granted only if there exists no genuine issue of material fact that would peeasonable jury

to find for the nonmoving party.Miller v. Ind. Ho9., 843 F.2d 139, 143 (3d Cir. 1988}l facts

and inferences must be construed in the light most favorable to theowng party. Peters v.

Del. River Port Auth., 16 F.3d 1346, 1349 (3d Cir. 1994).

b. Qualified Immunity
Qualified immunity precludes liability for public officials acting pursuant to thethority
when they do“not violate clearly established statutory or Constitutional rights of which a

reasonable person would have kndwidarlow v. Fitzgerald457 U.S. 800, 818 (1982). Even

where theplaintiff’s federal rights and the scope of the officglermissible conduct are clearly
establishedas here® a government actor is not liable if it wasbjectively reasonablgor him to

believe that his actions were lawful at the time of the challengedaderson v. Creighton, 483

U.S. 635 (1987). The objective reasonableness test is hafticers of reasonable competence

could disagreeon the legality of the defendastconduct._Malley v. Briggs, 475 U.S. 335 (1986).
Specifically, “qualified immunity hinges on whether a reasonable officer in the deféadant

position at the relevant time could have believed in light of what was decided wasatdis

3 No partydisputesthat the right to be free of excessive force is clearly established tlas is
requirement that offers must havprobable causi order to arrest
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conduct was lawful. Geist v. Ammary617 F. Appx 182, 185 (3d Cir. 2015juotation narks

and brackets omitted).
[11. ANALYSIS
A. Probable Cause (Counts1and 2)
Plaintiffs’ claims concerningnconstitutional search afase arres(Counts 1 and 2)oth
turn on a single question: did the officers have probable cause? If they did, thereaktnanvi

here. SeeHill v. California, 401 U.S. 797, 80R3 (1971) (arrest and searcbhnductedwith

probable cause is not wrongful); Wildoner v. Borough of Ramsey, 162 N.J. 375, 389 (2000)

(sama@. If they did not, these claims may proceed.

Probable causis determined bywhether at that moment the facts and circumstances
within [the officers] knowledge and of which they had reasonably trustworthy information were
sufficient to warrant a prudent man in believing that the petitioner had committecsor

committing an offensé.Beck v. Ohio, 379 U.S. 89, 91 (1964l)his standardrequires more than

mere suspicion. . .” Orsati v. New Jersey State Poli@d F.3d 480, 482-83 (3d Cir. 1995).
Plaintiff Jean Precoigvas charged for two crimes: obstructiarf justice and terroristic
threats.N.J. Stat. Ann. § 2C:29-1(a) provides that a pecsmmmits obstruction of justice

if he purposely obstructs, impairs or petsehe administration of
law . . .or prevents or attempts to prevent a public servant from
lawfully performing an official function by means of flight,
intimidation, force, violence, or physical interference or obstacle, or
by means of any independently unlawful act.

N.J. Stat. Ann. § 2C:12-3 provides tlagberson commits terroristic threats

if he threatens to commit any crime of violence with the purpose to
terrorize another or to cause evacuation of a building, place of
assembly, or facility of public transportation, or otherwise to cause
serious public inconvenience, or in reckless disregard of the risk of
causing suclerror or inconvenience . . . .



Sojey Mojica and A.M. were each charged with obstruction.
While probable cause is generally a question for the jury, a Court may grant summar
judgmentif the evidence, viewed most favoralily Plaintiff, reasonably would not support a

factual finding of no probable caus8eeQuinn v. Cintron, No. 14367, 2015 WL 6917565, at

*1 (3d Cir. 2015) Montgomery v. DeSimone, 159 F.3d. 120, 124 (3d Cir. 1998); Stowlinski v.

PennyPacker 772 F. Supp. 2d 626, 639 (D.N.J. 2011).

1. Jean Precois

At a hearingn municipal courtMr. Precois, through his attorney, agreed to a stipulation
of probable causas to the crimes of terroristic threats and obstruction. He admits that his attorney
explained to him what that meant. Mr. Precois was present during the hearing andvadidenot
any objection. Haow arges that this agreement is noéicause there is no proof that it was made
in exchange for the dismissal he received, and if it waxchange, thert wasa violation of
ethics rules for prosecutors

Plaintiffs provide no evidence that the stipulation of probable cause was involantary

otherwise abusivePlaintiffs cite Town of Newton v. Rumery, 107 §t. 1187, 1195 (1987), for

the proposition thatvhoever relies upon a stipulation of probable cause has the burden to prove
that the stipulationis neither involuntary nor the product of an abuse of the criminal process.

However, the page cited from Town of Newfarovides no support whatsoever foatltlaim.

Themunicipal courthearing transcript and Mr. Precois’ depositioredtablishthe existence of a
voluntary stipulation of probable cause, relayed to the municipal court judge as part of the
dismissal Plaintiffs present no evidenpéacingthat stipulation in question.

Furthermore, Mr. Precois did threaten to commit a crime of violence agaioisteofficer

by threatening to fight him when he was out of uniform. Thiisyas objectively reasonable for



the officers to believe that probalai@use existed at the time of the arfesbhnson ex rel. Johnson

v. City of PleasantvilleNo. 054258, 2007 WL 1412271, at *4 (D.N.J. May 14, 200Because

Mr. Precois voluntarily stipulated that there was probable cause for thisaardelsecause was
objectively reasonable for tldficersto believe theyad probable cause to arrest Mr. Preduss,
claims ofunconstitutionakearch and false arrdatl.

2. Sojey Mojica

Like Mr. PrecoisMs. Mojica stipulated that the officers had probable caosarest her
She was represented by the same attorRegcois Deplr. 90:14-91:4. Her attorney provided a
stipulation of probable causg the same hearingviun. Ct. Hfg Tr. 4:23. She did not object.
Additionally, Ms. Mojica did reach out to ghkically interfere with the officersaarrest of AM. As
such, the officers could have an objectively reasonable belief that prabakke existed to arrest
her for obstruction. Ms. Mojica stipulated that there was probable cause aactsh&upport @it
stipulation. Her clairafor false arresand unconstitutional search may not proceed.

3. AM.

A.M. did not stipulate to probable caus@he Court therefore considerwhether the
evidence, viewed most favorality Plaintiff, reasonably would not support a factual finding of no
probable causeSeeQuinn, 2015 WL 6917565, at *XConducting this analysis, the Court denies
summary judgment on these counts as to A.M.

In State v. Williams192 N.J. 1, 11 (2007), éhiNew Jersey Supreme Court held that it is

obstruction taakeflight after a police officer commands a person to st&@milarly, in Young

v. City of Wildwood, 323 Fed. App’x 99, 102 (3d Cir. 200@)xlefendanintentionally would not

allow officers to fingerprint him, smearing the ink four times in a row. Tleiated problale cause

for obstruction Johnson v. City of Pleasantvilldo 054258,2007 WL 1412271 (D.N.J. 2007),




describes another circumstance where failure to follow orders corsgsttogéruction.In Johnson,

an officerwasarresting an individual and a crowd of peagleroundecndclosedin on theofficer

in a way he believed was threatenind. at * 1. The officertold the members of the crowd to
move back several times, but they did not. The crowd came close enough that théaxdfitce
physically push back.ld. After one womancame close enough to be pushed back again, the
officer arrested her for obstruction of justickel. The court found that thefficer had probable

cause to arrester because she repeatedly refused to obey orders to move back in a threatening
situation angsheeventually had to be physically pushed baltk.at *4.

Each of these cases has a common denominator: physical interferentaawvitipolice
conduct. There is no undisputgghysical interferencer intimidationhere While officers were
arresing A.M.’s father the officers ordesd A.M. to stay in his vehicleA.M. got out of the car
and begarno yell at the officerghat his father was innocent. Then, after the officers ordered him

to stay out othecar, A.M. went back into itUnlike in Johnsonthe police did not have to push

A.M. back in order to secure the scene and continue the afitesteis no undisputed serious risk
of physicalinterference.Nor wasA.M. asuncooperative as the defendand@hnsonthe officers

only told A.M. to stay in the vehicle once, while timglividual in Johnsomvas repeatedliold to

get back A.M. getting out of the carwithout more would notcause a prudent officer to believe
that he haghrobable caust arrest A.M. foobstruction.The officersdo not testify that they were
intimidatedby the fifteenyearold. Nor do any undisputed facthiowthat A.M. attempted to
intimidate them smply yelling that his father was innocent is nemnlawful intimidation
Therefore,on the undisputedactsthe Court cannotind thatthe officershad probable cause to

arrestA.M.



The Courtthereforegrants summary judgment in Defendantavor against Plaintiffsean
Precois and Sojey Mojican their false arrest anghconstitutionakearch claims (Counts2).
Plaintiff A.M.’s claims of false arrest and unconstitutional search may proceed.

B. Excessive Force (Count 3)
Plaintiffs’ third count is for excessive forc&his count survives summary judgment.
“In an excessive force case, we determine whether a constitutional viokgiocdurred

using the Fourth Amendmeéntobjective reasonableness tesiantini v.Fuentes795 F.3d 410,

417 (3d Cir. 2015)citing Graham v. Connor, 490 U.S. 386, 3@®89). When determining

whether an officés use of force was objectively reasonable, the Court consideesséverity of
the crime at issue, whether the suspect poses an immediate threat to the sagetfficetls or
others, and whether he actively is resisting arrest or attempting to evestebg flight! Kopec
v. Tate, 361 F.3d 772, 77& (3d Cir. 2004)citing Graham 490 U.S.at396). The Court may
alsoconsider the possibility that the persons subject to the police action are violent or @asnger
the duration of the action, whether the action takes place in the context of effectimgst, the
possibility that the suspect may be armed, and the number of persons with whom thefparse of
must contend at one time.”_Kopec, 361 FaBd77 (citation omitted)

1. Jean Precois

Mr. Precoi$ excessive force claim is based on the following faG§icers Demondo and
Dilollo pulled him out of his vehicle by the chest. They threw him to the groOme. of them
stepped on his head or neck, while other officers may have stepped on his body. This occurred
over a period of several minutes.

Applying Santini andkopeg the Court is satisfied that summary jutnt on the excessive

force claims should be denied@he crime at issur Mr. Precois a threat to fight a police officer
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when he was out of uniform, was not particularly severe. Mr. Precois did notaesist or
attempt to flee. There are no faictdicating that Mr. Precois was violent or dangerous at the time
of the arrest. Sayintcall me a punk next time ytne out of uniformi does not alone render an
individual especiallydangerousand any such dangemas lessened after the altercation hadieel
and Mr. Precois drove away. The timing of the alleged abuse also does not indicate a shap
judgmentmade of necessityThe police officers are alleged to have stepped on Mr. Precois for
several minutes. The action did occur while effectuating &stamvhich militates in favor of the
police. There was no indication that Mr. Precois or any of his companions were armatgy Duri
the alleged misconduct, there were four police officers and at most two-etfler®recois and
A.M.—out of the car at any given time, which further decreases the need fordarzertain
control of the situation.

There isalsono evidencehat Mr. Precoiswas permaneht injured, butthat does not

preclude excessive forédeom being found hereSharrar v. Felsingl 28 F.3d 810, 822 (3d Cir.

1997),abrogated on other grounds Gurley v. Klem, 499 F.3d 199 (3dir. 2007). Mr. Precois

complained of back pain during his trip to the emergency room three days Healso had
scratches on his face.

Given these facts, @asomble juror could find that throwing Mr. Precois to the ground,
stepping on his head or neck, and stepping on his fmwdseveral minutegvas not objectively
reasonable Mr. Precois claim of excessive force survives summary judgment.

2. Sojey Mojica

Ms. Mojica also has a colorable claim for excessive folgketestifiedthat she was struck
with a baton on the armvhenshe sought to prevent police officers from beating her son after he

had returned to the caMs. Mojica claims some pain for two to threeeks but no permanent
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damage. Though the injury is not particularly seveeereasonable juror could find éhuseof a
batonagainstMs. Mojica to be disproportionate tthe disputedhreatshe posed There is no
indication she was dangerous. There was no indication she had a wa@&ponlaim therefore
may proceed.

3. AM.

The facts construed in favor of A.Masilyallow his claim for excessive force to proceed.
Hetestified that he walseaten by the police with a batand kicked repeatedly. At no point was
he physically threatening. At no point did he have a weapon. Defendants have also pnoduced
facts indicating they believed him to be armed. Ayklled, admittedly, but yellinglonedoes
not justify repeated kicking and beating of an unarmed fifteen year/fldry could findthat
there was excessive force usssbed upon those facts. This claim therefore may also proceed.
IV.CONCLUSION

For the reasons stated above, Defendalatsander Blanco, Louis Demondo, and William
Dilollo’s motionsfor summaryjudgmentaregranted in part and denied in part. An appiaipr
order accompanies this opinion.

Date:December 102015 /s Madeline Cox Arleo

MADELINE COX ARLEO
UNITED STATESDISTRICT JUDGE
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