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NOT FORPUBLICATION CLOSED

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MCGOWAN BUILDERS, INC., : Civil CaseNo. 13-6508(FSH)

OPINION & ORDER

Plaintiff,
Date: May 28, 2014
V.
A. ZAHNER COMPANY,

Defendant.

HOCHBERG, District Judge:

This matter comes before the Court uponPlaintiff McGowan Builders, Inc.’s
(“McGowarni s”) motion for reconsideratiorof the Court’s March 27, 20140rder (Dkt. No. 22)
andApril 4, 2014 Opiniorand Order (Dkt. No. 25), which dismissedDefendant Custorivetal
Crafters,Inc. (‘*CMC”) from this matterwithout prejudice under Rule 4(mapd grantedin-part
DefendantA. Zahner Company’¢‘ Zahners”) motionto stayin light of anearlierfiled Missouri

statecourtactionbetweerMicGowanandZahner involving theamesubjectmatter* and

! McGowan arguesthat the Court shouldeconsiderits order dismissingCMC under

FederalRule of Civil Procedure4(m) becauset servedCMC within 120 days of filing its
complaint. A shortsummaryof theprocedurahistory ofthis matteris necessary.
McGowanfiled its complainton October29, 2013. (Dkt. No. 1.) On March 19, 2014,
142 daysafter McGowanfiled its complaint,the Courtissueda notice ofcall for dismissalunder
Rule 4(m). (Dkt. No. 21.) This notice informed Plaintiff that CMC would bedismissedon
March 26, 2014for failure to properlyeffectserviceof summonsandcomplaintwithin 120days
of the filing the complaint, “unlesfMcGowan] establish[ed]that properservicewas effected
within said120days,by filing proofof servicewith the Clerk of the Courtbeforethereturndate
of [the] notice” (Dkt. No. 21(emphasisn original).) Moreover, the Court notettat“[i]f proof
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it appearinghatamotionfor reconsideratioms governedy Local Civil Rule 7.1(i);and

it appearinghatLocal Civil Rule 7.1(i) provide$or the reconsideration @n orderif the
motionis filed within 14 daysafterentryof the disputedrder;and

it appearinghatthe purpose of motionfor reconsiderationms “to correctmanifesterrors
of law or fact or to presenthewly discoverecevidence, HarscoCorp.v. Zlotnicki, 779 F.2d 906,
909(3d Cir. 1985);seealsoP. ShoenfeldAssetMgmt.LLC v. Cendent Corp.161F. Supp. 2d
349, 352(D.N.J. 2001); Yureckov. Port Authority Trans-Hudsoi©orp., 279F. Supp. 2d 606,
609(D.N.J.2003);and

it appearingthat Local Civil Rule 7.1i) requiresthat the moving party set forth
“concisely the mattersor controlling decisionsvhich the party believesthe Judge . . has

overlooked;"and

of serviceis not filed before the return date, Plaintiff is requiredto provide sufficient reason
throughwriting for goodcausenhy this actionshould not belismissed. (I1d.)

The Court’s March 26, 2014 deadlineameand went without McGowanfiling either
proof of serviceor goodcausefor why theactionshould not belismissedwith respecto CMC.
On March 27, 2014, the CoudismissedCMC from this action without prejudice under Rule
4(m). (Dkt. No. 22.)

Meanwhile,DefendanZahnerfiled amotionto dismissor, in thealternative to staythis
matterpending the outcome of a&arlierfiled parallelactioninvolving ZahnemandMcGowanin
Missouristatecourt addressing treameconstructiorcontractthatis atissuein thematterbefore
this Court. Zahnerfiled its motion on Januaryl7, 2014. (Dkt. No. 9.) ThereafterMcGowan
invoked Local Rule 7.1(d)for an automaticextensionfor its oppositionpapers. (Dkt. No. 11.)
On February 7, 2014vicGowanrequestedan additionalextensionfrom the Court. (Dkt. No.
14.) The CourtgrantedMcGowaris requesto move the opposon duedateto March 17, 2014
andreply duedateto March 31, 2014.McGowanstyledthe newreturndateasApril 17, 2014.

On April 4, 2014, theCourt, beingin possessiomf afully briefedmotionto dismissand
not needingany oral argumentjssuedits Opinion and Order stayingthis matterin light of the
ongoingMissouriaction. (Dkt. No. 25.)

On April 10, 2014,McGowan filed a motion for reconsideration making &avo-fold
argument. (Dkt. No. 26.) First, McGowanarguesthat while it did not respondo the Court’s
Orderrequestingoroof of service,the Court shouldeconsideits orderdismissingCMC without
prejudice becauseMcGowan served CMC within 120 days of the filing of its complaint.
Second,McGowan arguesthat the Court’'s should reconsidés decisionto stay this matter
becausat allegesthis actionandthe Missouri actionwould no longer bgarallelif CMC were
still partof this action.



it appearinghat “[a] party seekingreconsideration must shaworethanadisagreement
with the Cout’s decision,”G-69v. Degnhan 748F. Supp. 274, 27%D.N.J.1990);and

it appearinghat “[a] mere‘recapitulationof the casesand argumentonsidereddy the
court before renderinigs original decisiori’ does nowarrantreargumentElizabethtownWater
Co. v. Hartford Cas.Ins. Co, 18F. Supp. 2d 464, 46@.N.J. 1998) (quotingCarteret Savings
BankF.A.v. Shushan721F. Supp. 705, 706 (D.N.J. 1989and

it appearinghata courtmay granta properlyfiled motionfor reconsideratioor one of
threereasons(1) an interveningchangein the controllinglaw hasoccurred;(2) evidencenot
previouslyavailablehasbecomeavailable;or (3) it is necessaryo correctaclearerror of law or
fact or preventmanifestinjustice,Maxs SeafoodCafe,By Lou-Ann,Inc. v. Max Quinteros 176
F.3d 669, 6713d Cir. 1999); DatabaseAm.,Inc. v. BellsouthAdvertising& Publ'g. Corp, 825
F. Supp. 1216, 122(0D.N.J. 1993)(citing WeyerhaeuseCorp. v. Koppers Cq.771F. Supp.
1406, 1419D. Md. 1991));seealsoCarmichaelv. Everson 2004U.S. Dist. Lexis 11742 ,at *2-
3 (D.N.J.May 21, 2004);Miletta v. United States Civ. No. 02-1349, 20083VL 1318867 at *8
(D.N.J.May 27, 2005); and

it appearingthat a motion for reconsiderations improperwhenit is usedto “ask the
Courtto rethinkwhat[it] hadalreadythought through —ightly or wrongly,” Ciba-GeigyCorp.
v. Alza Corp, Civ. No. 91-5286, 1993WVL 90412,at *1 (D.N.J. March 25, 1993) (quoting
Oritani Sav. & LoanAssn v. Fidelity & Deposit Co, 744 F. Supp. 1311, 1314D.N.J. 1990),
revd on other grounds989 F.2d 63%3d Cir. 1993);and

it appearinghatbecauseeconsideation of a judgmengfterits entryis anextraordinary
remedy,motionsto reconsidelor rearguearegranted‘very sparingly; Maldonadov. Lucca 636

F. Supp. 621, 63(D.N.J.1986):and



it appearinghatdisagreementith the Court’sinitial decisionas thebasisfor bringinga
motion “should bedealtwith in the normalappellateprocessnot on a motiorfor reargument,
FlorhamPark Chevron/Jnc. v. ChevronU.S.A. Inc., 680F. Supp. 159, 168D.N.J.1988);and

it appearinghat(1) therehasbeenno interveningchangen controllinglaw; (2) Plaintiff
hasnotpresentechewevidencethatwasnotavailablefor the Courtto considerand(3) therehas

beennoclearerrorof law or fact nor manifestinjustice? and

2 McGowaris argumentsfail to meet the requirementsfor reconsideration. First,

McGowandoesnot dte any interveningchangein controlling law. Second,Plaintiff has not
presentechew evidencehat was not previouslyavailablefor the Courtto consider. Plaintiff
pointsto its newly filed proof thatit servedCMC on November 14, 2013However, ‘new
evidence, for reconsideration purposeiesnotreferto evidencehata party obtainsor submits
to the courtafter an adverseruling. Rather,new evidencein this contextmeansevidencethat a
party could notearlier submitto the courtbecausehat evidencewas not previouslyavailable’
Howard Hess Dental Labs.Inc. v. DentsplyInt’l, Inc., 602 F.3d 237, 25%Z3d Cir. 2010).
Plaintiff's evidence oferviceis notnew. Indeed, proobf servicehasbeenin their possession
sinceNovember of 2013, buRlaintiff failed to file it on thedocketas requiredby Local Civil
Rule 5.1andFederalRule of Civil Procedurel(l). Plaintiff alsofailed to file proof ofservicein
responsdo the Court’s Rule4(m) notice Order. It was not until two weeksafter the Court
dismissedCMC without prejudiceand aweekafterthis matterwasstayedthatMcGowanfinally
filed proof ofservicewith respecto CMC. Thisis notnewevidenceandfails to provide abasis
for reconsideration.Nor hasPlaintiff demonstratecexcusableneglectin its inattentionto the
Court ader, issuedin furtheranceof efficient casemanagementwhich offered Plaintiff notice
andopportunityto curethefailureto file proof ofservice.

Nor canMcGowanpointto any clearerror of law or fact, or manifestinjustice. Instead,
the CourtdismissedCMC without pregjudice. McGowanmayrefile againstCMC in any court of
competenjurisdiction.

Moreover,McGowanhas not provided the Coustith any goodreasonfor its failure to
comply with its Rule 4(m) Order. McGowansimply statesthat “[tjJo be sure, Plaintiff should
have responded to the Court’'sMarch 19, 2014noticeadvisingthattheclaimsagainstCMC were
to be administrativelydismissedsevendayslater. However,. . . Plaintiff’'s counselsimply did
not realize how shortthe notice period was to respond,and Plainiff understandablgxpected
CMC to be cooperative. (Dkt. No. 26-1 at 7 (emphasisadded).) The ader at issueis in
furtheranceof efficient Courtmanagemen@ndit is not theparties right to ignore,evenif they
cooperatenith eachother. Inadvertencenegligencepr mistakeof counsel does naonstitute
“good causeé under theFederalRulesof Civil Procedure.Sege.g, In re Kirkland, 86 F.3d 172,
176 (10thCir. 1996) (“[IJnadvertenceor negligence alone do not constitute ‘gocalisé for
failure of timely service. Mistake of counselor ignoranceof the rules also usually do not
suffice’); seealsoPezzav. Wells Fargo Bank,N.A, Civ. No. 09-2097, 2009VL 4282122 at
*1-*2 (D.N.J.Nov. 30, 2009).



it appearinghattheremainderof Plaintiff’'s argumentsimply repeatts prior arguments,
seeElizabethtowrWater, 18F. Supp. 2dat 466

it appearinghat CMC filed an oppositionto McGowaris motion for reconsideration on
April 23, 2014(Dkt. No. 31);and

it appearingthat CMC also improvidently filed an Answer in this matter after it was
dismissedrom theaction(Dkt. No. 29);

it is thereforeonthis 28" dayof May 2014,

ORDERED thatPlaintiff’'s motionfor reconsideratiors DENIED, andit is further

McGowanalso complainsthe purported president @MC askedMcGowanfor various
extensiondor thetime to file a complaintandthat McGowangrantedextensionss a courtesy.
But McGowaris complaintsfail to explain why McGowanignoredthe Courts Rule4(m) Order.
Moreover,partiescannotunilaterallychangethetime to file a responsive pleadingJnderRule
12, a defendant muservean answer(or otherwise move the Counjithin 21 daysafter being
servedwith the summonandcomplaint. Fed.R. Civ. P.12(a)(1)(A)(i). Rule 6(b)stateghatthe
Court may, for good cause extendtime under theFederalRules. Fed.R. Civ. P. 6(b). Local
Civil Rule 6.1 governs requedts extensionof time in this District andrequiresthat, otherthan
one l4day extensionthat may be grantedby the Clerk of the Court, extensionare to be
presentedo the Courtfor consideration.McGowanignoredtheserulesand now seekgo justify
reconsideratiorbasedon its own violation of the Local Civil Rulesand the FederalRules of
Civil Procedure. McGowaris unilateral grant of extensionsto CMC, without any notice
whatsoeveto the Court, cannot be thmasisfor reconsideration.

Finally, Plaintiff makesmuch of the fact the Court issuedits order prior to the parties
“returndateé for the motion to dismiss. However,the motion wasfully briefed,andthe Court
determinedhatoral argumentvas not necessary.Undersuchcircumstanceshereis simply no
reasorfor the Courto wait to issueits order until the feturndate of the motion.

3 Plaintiff repeatsits argumentsrom its oppositionmotion almostverbatim. (Compare
Dkt. No. 26-1at 8-10with Dkt. No. 20 at 7-11.) The Courtalreadyconsideregd-andrejected—
Plaintiff's argumentsn its original Opinionand Order. Moreover,evenunderColoradoRiver,
the Third Circuit has never “required complete identity of parties for abstention.” IFC
Interconsult,AG v. Safeguardnt’| Partners,LLC., 438 F.3d 298, 3063d Cir. 2006). There
needonly be a “substantialdentity of partiesandclaims? Id; seealsoR & R Capital,LLC v.
Merritt, Civ. No. 07-2869, 200TVL 3102961 at*11 (E.D. Pa.Oct. 23, 2007). Thereforeeven
if CMC were part of this action,this Court couldstill staythis matterpending the resolution of
the Missouristatecourt action.



ORDERED thatCMC's answer(Dkt. No. 29)is STRUCK from thedocketasCMC was
dismissedfrom this action on March 27, 2014(Dkt. No. 22), and,therefore,its answerwas
improperlyfiled in this matter;andit is further

ORDERED that this case is to remain ADMINISTRATIVELY CLOSED in
accordancevith the Court’'s previou®©rder. This Court does understatigat Plaintiff would
preferto have theactionlitigated hereratherthanin Missouri, but thefact thatthereis anearlier
filed statecourtactionameliorateghe impactof this Court’s ruling;therehasbeenno showing
of hardship norexcusableneglect,and the parties can and should presentheir caseto the
Missouri statecourt. If that court does noéxercisgurisdiction over CMC, the instant dispute

betweenCMC andMcGowancanbefiled in any court ofcompetenjurisdiction.

SO ORDERED.

/s/ Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.




