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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IRIS ANDREWS,
Civil Action No. 13-6607
Plaintiff,
OPINION
V.
May 7, 2015

CAROLYN W. COLVIN, :
Acting Commissionerof Social Security, :

Defendant.

ARLEO, UNITED STATES DISTRICT JUDGE.

Before this Court is Plaintiff Iris Andrews’s request for review, pursuant to 42 U.S.C. 88
1383(c)(3), 405(g), of the Commissioner of SoS8akurity Administration’s (“Commissioner”)
denial of Plaintiff’'s applications for Disabilitynsurance Benefits dnSupplemental Security
Income Benefits (collectively, “Dability Benefits”). Plaintiff agues that (1) the Appeals Council
abused its discretion by vacating and reversiegAtiministrative Law Jud¢ge decision; and (2)
the Commissioner’s decision was not supported bytantial evidence. For the reasons set forth
in this Opinion, the Court finds that the Commissioner’s decision isngegeeaningful judicial
review. Accordingly, the Quomissioner's decision must bREMANDED for further

consideration consistent with this Opinion
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|. STANDARD OF REVIEW AND APPLICABLE LAW
A. Standard of Review
This Court has jurisdiction to review éhCommissioner’'s decision under 42 U.S.C.
8 405(g). The Court must affirthe Commissioner’s decision ifd@le exists substantial evidence

to support the decision. 42 U.S.C. § 405(g)rivav. Barnhart, 324 F.3d 182, 187 (3d Cir. 2003).

Substantial evidence, in turn, “means such relegaidence as a reasonable mind might accept as

adequate.”_Ventura v. Shadal55 F.3d 900, 901 (3d ICil995). Stated differently, substantial

evidence consists of “more thamare scintilla of evidnce but may be less than a preponderance.”

McCrea v. Comm’r of Soc. Sec., 370 F.3d 357, 360 (3d Cir. 2004).

“[T]he substantial evidence standard is dedential standard ofeview.” Jones V.
Barnhart, 364 F.3d 501, 503 (3d Cir. 2004). Acawgtyi, the standard places a significant limit
on the district court’s scope of review: it proits the reviewing coarfrom “weigh[ing] the

evidence or substitut[ing] its conclusions for those of the fact-finder.” Williams v. Sullivan, 970

F.2d 1178, 1182 (3d Cir. 1992). Funthénis Court must review the determination of the Appeals
Council as the “final decision” of the Comssioner, as opposed to the decision of the

administrative law judge. Welch v. Heckler,83B.2d 264, 267 (3d Cir. 198@)herefore, even if

this Court would have decided the matter diffele it is bound by thé\ppeals Council findings

of fact so long as they aramported by substantial evidence. gdas v. Comm'r of Soc. Sec., 694

F.3d 287, 292 (3d Cir. 2012) (quoting Fargnoli v. Massaf@dii F.3d 34, 35 (3d Cir. 2001)).

In determining whether there is substainievidence to support the Commissioner’s
decision, the Court must considéfl) the objective medical fact$2) the diagnoses of expert
opinions of treating and examining physicians susidiary questions dhct; (3) subjective

evidence of pain test#d to by the claimant and corroboratgdfamily and nejhbors; and (4) the



claimant’s educational background, work histagd present age.” Blalock v. Richardson, 483

F.2d 773, 776 (4th Cir. 1973).

B. The Five-Step Disability Test

In order to determine whether a claimandisabled, the Commissioneust apply a five-

step test. 20 C.F.R. § 404.1520(a)(4). Firstnitst be determined whether the claimant is
currently engaging in tgstantial gainful activity.” 20 C.R. § 404.1520(a)(4)(i). “Substantial
gainful activity” is defined as w activity, both physical and mental, that is tagily performed
for either profit or pay. 20 C.F.R. 8§ 404.1572. itlfs found that the claimant is engaged in
substantial gainful activity, then he or she isaisaibled and the inquignds._Jones, 364 F.3d at
503. Ifitis determined that the claimant is angaged in substantial gaihactivity, the analysis
moves on to the second step: wiggtthe claimed impairment combination of impairments is
“severe.” 20 C.F.R. § 404.1520(a)(4)(ii). Thegukations provide that an impairment or
combination of impairments is w&&re only when it places agsiificant limit on the claimant’s
“physical or mental ability to do basic worktiaties.” 20 C.F.R. § 404.1520(c). If the claimed
impairment or combination of impairments is setvere, the inquiry endsd benefits must be

denied._Id.; Ortega v. @am’r of Soc. Sec., 232 F. App’x 194, 196 (3d Cir. 2007).

At the third step, the Commissier must determine whether there is sufficient evidence
showing that the claimant suffers from a listenpairment or its equivalent. 20 C.F.R. 8§
404.1520(a)(4)(iii). If so, a disabilitis conclusively establisheda the claimant is entitled to
benefits. _Jones, 364 F.3d%33. If not, the Commissioner mustk at step four whether the
claimant has residual functional capacity (“RFC”) such that he is capable of performing past
relevant work; if that question is answered in the affirmative, the claim for benefits must be denied.

Id. Finally, if the claimant is unable to engaggast relevant work, the Commissioner must ask,



at step five, “whether work exists in significamtmbers in the national economy” that the claimant
is capable of performing in light of “his migal impairments, ageeducation, past work
experience, and ‘residual funatial capacity.” 20 C.F.R. 8804.1520(a)(4)(iii)-(v);_ Jones, 364
F.3d at 503. If so, the claim for benefits mbst denied. The claimant bears the burden of
establishing steps one through fowhile the burden of proof shifte the Commissioner at step

five. Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987).

Under 42 U.S.C. 8§ 405(g) and Third Circuit prdent, this Court is permitted to “affirm,

modify, or reverse the [Commissioner’s] decisimth or without a remand to the [Commissioner]

for a rehearing.”_Podedworny v. Harris, 745 F.2d 210, 221 (3d Cir. 1984); Bordes v. Comm'r of
Soc. Sec., 235 F. App’x 853, 865-66 (3d Cir. 200while an outright reveed with an order to
award benefits is permissible in the presenca faflly developed recordontaining substantial
evidence that the claimant is disabled, the Cowrst order a remand whenever the record is
incomplete or lacks substantial evidence to justifyonclusive finding at one or more of the five
steps in the sequential analysi&ee Podedworny, 745 F.2d at 221-22.
[I. DISCUSSION
A. Procedural History

This case arises out of Plaintiffs May 28011, applications for disability insurance
benefits and supplemental setprhcome, which were denidmbth initially on October 11, 2011,
and on reconsideration on February 2, 2012. 93¥102, 110-15). Plaintiff then sought review
before an administrative law judgend a hearing before the Hondeabonna Krappa (the “ALJ")
occurred on March 6, 2013. (Tr. 22). Followihg hearing, the ALJ issued a decision on May
22, 2013, in which she found that Plaintiff was disdbl (See Tr. 15-21). On July 15, 2013, the

Appeals Council notified Plaiiff that, pursuant to 20 C.R. 88 416.146 and 416.1470(a), it had



decided on its own motion to review the ALJ’s deansi After a review ofhe record, the Appeals
Council ruled on August 30, 2013 that the Plaintifiswent disabled within the meaning of the
Act, thereby reversing the ALJSee Tr. 8). The decision ofglAppeals Council became the final
decision of the Commissioner. Plaintiff thendimfiled the instant action on November 1, 2013.
(Dkt. No. 1, Compl.).

B. Factual Background

Plaintiff is a 43-year-old wonmawho alleged in her applicatis for Disability Benefits
that she became disabled on April 1, 1999. (Tr. 167, 4 7Rjior to the onset of her alleged
disability, Plaintiff worked intermittently as a coekvarious fast food restaurants. (See Tr. 209).
In each restaurant, Plaintiff gmeed food, cooked orders, and penfed cleaning tasks. (Tr. 209-
16).

Plaintiff claimed in her irial application that she suffe from depression, obsessive
compulsive disorder, and bipolarsdrder. (Tr. 60). Shlives with three of her five children and
spends the majority of her day cleaning. (Tr28§- Plaintiff alleges that her condition prevents
her from performing any work as she becsrogerwhelmed and unstable. (Tr. 166, 168).

Plaintiff's medical history bgins on October 13, 2010. Atahtime, Plaintiff reported
increased levels of depression and isolation. (Tr. 297). Next, at an initial psychiatric assessment
on November 9, 2010, Plaintiff reported depresdimsgmnia, decreased appetite, and anhedonia,
although her mental status examination indidatermal speech and motor activity, cooperative
behavior, good eye contact, normal affecpherent thoughts, and no delusions or

suicidal/homicidal ideation. (Tr. 301-06). Exaing Doctors Marek Belz and Manoj Puthiyathu,

! Plaintiff later changes her alleged digity date to October 1, 2001. (Tr. 273).
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however, diagnosed Plaintiff with major depregssdisorder recurrentnoderate; personality
disorder not otherwise specified with antigl traits; and assessed her GAF to bé 45r. 307).

Plaintiff continued to receive treatmentBdrgen Medical Centehrough March 7, 2012.
(Tr. 366-68). During this time, Plaintiff genesatomplained of the sansymptoms and had her
medications steadily increastedm October 13, 2010, through M&ré, 2012. In the most recent
treatment notes, dated MarchZ12, Dr. Puthiyathu described Piaff's complaints of mood
swings, isolative behaviors, increased maedctivity, and middle ingsonia. (Tr. 366-68).
Adittionally, Dr. Puthiyathu referred Plaintiff fodditional psychotherapy to focus on her coping
skills. (Tr. 367).

On August 28, 2012, Dr. Heather Greenspan, apalycst at the Bergen Regional Medical
Center, provided a PsychiattiPsychologic Disability Questnnaire, which Drs. Belz and
Puthiyathu endorsed. (Tr. 372-80). Dr. Grgean diagnosed Plaintiff with OCD, major
depressive disordernd a current GAF of 55. Supporting her diagnosis, she found Plaintiff
showing symptoms of sleep stlirbance; personality changmood disturbance; emotional
liability; recurrent panic attacks; feelingef guilt/worthlessness; difficulty thinking or
concentrating; social withdrawal or isolation; decreased energy; obsessions or compulsions; and
hostility and irritability. (Tr. 373).

Furthermore, Dr. Greenspan found Plaintiff nealy limited in her ability to: (1) make
simple work decisions; (2) complete a natmworkweek without interruptions from

psychologically based symptoms and to perfatha consistent pace without an unreasonable

2 A GAF or Global Assessment of Functionir@core between 41-50 indicates “[s]erious
impairments in social, occupational (e.g. nerids, can’'t keep a job).” (Tr. 308).

3 A GAF or Global Assessment of FunctioniSgore between 51-60 indicates “[m]oderate
symptoms or difficulties (e.g. few friendspnflicts with peers).” (Tr. 308).
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number and length of rest periods; (3) interact appropriately witgeheral public; (4) accept
instructions and respond appropeigt to criticism from supergors; (5) maintain socially
appropriate behavior and to adhere to basiadsta@s of neatness and cleanliness; and (6) travel
to unfamiliar places or use public transportatiffr. 376-77). Additionally, Dr. Greenspan noted
Plaintiff was: (1) mildly limited in her ability tonaintain attention and concentration for extended
periods; (2) moderately limited in her ability to tkan coordination with or proximity to others
without becoming distracted; (3) incapable of el@m stress work; and (4) likely to be absent
from work as a result of the impairments @attment more than three times a month. (Tr. 376-
79).
C. The Commissioner’s Decision

On February 29, 2012, Plaintiffqeested a hearing before ahJ, which occurred on
March 6, 2013. (Tr. 22, 116-20Following the hearing, the ALidsued her decision on May 22,
2013, finding that Plaintiff wadisabled. (Tr. 15-21). After finay at step three that Plaintiff's
impairments did not meet or equal a listed impant, the ALJ described Plaintiff's RFC as
follows:

[Plaintiff] has the [RFC] to perform the ex@nal demands of light work as defined

in 20 CFR 416.967(b) specifically, [Plaiffifiis able to: Iit/carry 20 [pounds]

occasionally and 10 [pounds] frequently; stand/walk for 6 hours in an eight hour

day; sit for 6 hours in an eight hour work day; and perform unlimited pushing and

pulling within the weight restriction given. Moreover, regarding_the postural and

environmental demands of work, | find tr@daimant is able to perform jobs that

require no use of ladders, ropes, or sddffpthat require frequent (as opposed to

unlimited) use of ramps or stairs; that require occasional balancing, stooping,

kneeling, crouching, and/or crémg; and that require nexposure to unprotected

heights, hazards or dangerous machinery. Furthermore, as to the mental demands

of work, 1 find that the claimant is abte perform jobs: that are unskilled and

repetitive; that are low stress (that is, thggs require an ocsmnal change in the

work setting during the workday, only an occasional change in decision making

required during the workday, and, if protioa based, production is monitored at
the end of the day rather than consiitethroughout it); and that require only




occasional contact with supervisorgidaco-workers, but no contact with the
general public.

(Tr. 18) (emphasis in original). Thus, the@®Hid not include certain limitations identified by
Dr. Greenspan, such as Plaintiff’s likely need to be absent from work at least three times per month.
(Tr. 379). The ALJ then determindgiat Plaintiff did not havergy past relevant work; thus, the
analysis moved to step five. (Tr. 20). Thehe ALJ found the Plairffidisabled—that is, given
Plaintiff's RFC, the ALJ found that no jobs exidi@ significant numbers in the national economy
that Plaintiff could perform in light of her age,usdtion, work experiencend RFC. (Tr. 20-21).

The ALJ based that finding on the testimony of a vocational expert (“VE”) who appeared
at the March 6, 2013, hearing. (Tr. 21). tAé hearing, the ALJ posed several hypothetical
situations to the VE in whickhe first laid out a hypothetical RFC and then asked whether there
were any jobs that a person withat RFC could perform. (Tr. 37-40). The first of these
hypotheticals tracked the RFC quoted above:

[L]et's assume someone of [Plaintiff's] age, educational background and work

experience. Now let’'s assume the bes&t san do are the demands of light work,

20 pounds occasionally, 10 pounds frequentinator walk six hours in an eight-

hour workday, perform unlimited pushing andlimg. . . . This person can have no

work in close proximity to others and byath mean no closer than three to five

feet to avoid distraction and onlycaasional contact with supervisors and

coworkers and no contact with the gehgublic. Given thafRFC] would there

be any jobs a person could perform?

(Tr. 37-38). In response, the \dfated that Plaintiff could plerm the jobs of laborer, laundry
folder, and ticketer. (Tr. 38). For those occupatidhe VE testified that 11,400 total jobs existed
regionally and 440,000 existed natitipa (Id.). The ALJ then askkwhether jobs existed for a
person capable of only sedentary work (as opposkghtowork) with all of the same limitations.

(Id.). The VE responded that such a person coufdime the jobs of scaleperator, preparer, and

polisher for a total of 1,000 jobs regionadigd 93,000 jobs natioly (Tr. 38-39).



Next, The ALJ posed additional limitations to the VE in four successive hypotheticals: (1)
persons having problems maintaining concentratioimg the workday; (2) persons who must be
absent from work three times or more per rhp(8) persons who cannbéandle even low stress
jobs; and (4) persons having less than occasional contact with supervisors and cdwfrkers.
39-40). These were precisely the additional limitations that Dr. Greenspan identified, and the ALJ
explicitly stated at the hearinbat she was relying on Dr. Greensjs report. (See Tr. 39, 376-
79). To each of these hypotheticals, the VEBpoesled that no jobs would be available to the
Plaintiff. (Tr. 39-40). Apparently, then, the Bls step five finding wabased on at least one of
these four hypotheticalsjnce the first two hypbeticals showed the exefice of a significant
number of jobs in the national economyThe ALJ did not, however, identify which of the
hypotheticals she was relying upon, nor did she explicitly include any of the four limitations in the
RFC. (See Tr. 18, 20-21).

On its own motion, the Appeals Council ilen August 30, 2013, that Plaintiff was not
disabled, thereby reversing the ALJ. (Tr. 8y reaching that conclusion, the Appeals Council
adopted the ALJ’s findings with the exception af thLJ’s step five determination. Specifically,
the Appeals Council found thabr. Greenspan's evaluati supported the ALJ's RFC
determination, but the Appealoncil disagreed with the ALJ®nding that no jobs existed in

the national economy that Plaintdbuld perform. (Tr. 6). Tt is, the Appeals Council found

41t is unclear whether the Viatended his answers to these hyyadicals to apply to a person
capable of both light and sedentawork. If applicable only to a sedentary worker, then the
answers would be irrelevant in tigof the ALJ's determination that Plaintiff is capable of light
work. If applicable to both slentary and light workers, thenet’VE’s answers remain relevant.
Accordingly, this issue musiso be clarified on remand.

5 Cf. Craigie v. Bowen, 835 F.2d 56, & Cir. 1987) (finding 200 totaegional jobgo be “clear
indication” that significant work in the natidreconomy existed). Se#so Ahmad v. Comm’r of
Soc. Sec., 531 F. App’x 275, 278 (3d Cir. 2013)fgitCraigie with approval and holding that 569
available jobs was sufficient).




that jobs did exist in significant numbers ire thational economy thaterson with Plaintiff's
RFC could perform. _(Id.). The Appeals @il relied upon the téshony of the VE in
conjunction with the Dictionary of Occupationatl&s and concluded that a significant number of
such jobs existed. (Tr. 7). The Appeals Couthetefore appeared tolyeon the VE’s responses
to the first two hypotheticals, but the Appe@lsuncil discussed neithénose hypotheticals nor
the other hypotheticals that tA&J posed to the VE._(Id.).
D. Analysis

As noted previously, the Appeals Council ahd ALJ determined that the Plaintiff was
capable of performing light work as defined2@tC.F.R. § 416.967(b) and was further limited to
jobs that: 1) are unskilled andoetitive; 2) are low stress; 3)qgeire only occasional contact with
supervisors and coworkers; andréjjuire no contact with the geakpublic. (See Tr. 4-5; 18).
The Appeals Council and the ALJ differed, howewar whether a significant number of jobs
existed in the national economy that Plaintdutd perform. Because the Appeals Council and
the ALJ have failed adequately to explain thasmming for their determinations, the Court finds
that it is unable to conduct a meaningful pidi review of whether the determinations are

supported by substantial eviderinethe record._See Burnett Comm’r of Soc. Sec., 220 F.3d

112, 119 (3d Cir. 2000).
In determining a claimant’s RFC, the Commisgr is required to consider all relevant

evidence._Fargnoli v. Massanari, 247 F.3d 34, 41C{8d2001). Such relevant evidence includes

not only medical evidence, but also “descripsiari limitations by the claimant and others, and
observations of the claimant’s limitations by othierdd. In considering all of the relevant
evidence, the Commissioner unambiguously reqtive®\ppeals Council and the ALJ to provide

a “narrative discussion describing how evidence sup@ach conclusion, citing specific medical
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facts (e.g., laboratory findings) @monmedical evidence (e.g., daily activities, observations).”
SSR 96-8p, 1996 WL 374184, at *7 (July 2, 1996)th#d Appeals Councdnd the ALJ fail to

provide a “clear and satisfactorypdication of the basis on which [the RFC determination] rests,”
this Court is deprived of the ability to diseba its duty to determine whether the Commissioner’s

decision is supported by subsiahevidence._Cotter v. Harri642 F.2d 700, 704 (3d Cir. 1981).

A substantial portion of the ALJ's RFC analyselies on Dr. Greapan’s findings. (Tr.
19). But the ALJ merely recites Dr. Greenspan’s general findimgsout providing any
explanation as to which spedciffindings were included in, @axcluded from, the ultimate RFC
determination. (See id.). Most importantlye tALJ makes no mention of the four limitations
identified by Dr. Greenspan on which the ALJ relied when questioning the VE regarding the
availability of jobs for a person with those ltations. This fact is significant because the ALJ
stated in her decision that she “asked the [VE¢tvar jobs exist in the national economy for an
individual with the [Plaintiff's RFC and] the voanal expert testified that given all of these
factors, there are no jolrs the national economyadhthe individual coulgherform.” (Tr. 20-21).
The ALJ does not, however, identify which hypothatghe relied on and, as noted above, the VE
found that jobs did exist for a p®n with the RFC that the Aleiplicitly adopted. There is
therefore a clear disconnect betwdlea RFC that the ALJ adoptedsdép four and the RFC that
the ALJ applied at step five—that is, the ALJ eitincorrectly penned tHeFC in the first instance
or incorrectly applied it.

The Appeals Council’s decision &® not rectify this confusn. The decision provides
very limited discussion of Dr. Greenspan’s exaion. (See Tr. 6). The Appeals Council found
“Dr. Greenspan’s opinion support[dje assessed mental limitatiansthe [RFC]. Specifically,

the [Plaintiff] is limited to unskilled and repetiéwvork with low stressyccasional contact with
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supervisors and coworkers, and no eeohtwith the general public.” _(1d). This finding
mischaracterizes the limitations identified Dr. Greenspan's repp however, since Dr.
Greenspan found that Plaintiff is “incapable oéeviow stress™ and is markedly limited in her
ability to get along with co-workers._(See Tr. 379-80). Furtbeenthe Appeals Council failed
to address the other limitatiols. Greenspan found, includingaiitiff's problems maintaining
concentration during the workday aRthintiff's need to be absefibom work three times or more
per month. (See Tr. 5-6). Not surprisingtile Appeals Council ignored the hypotheticals
including these limitations and statonly that it credéd “the testimony of #n[VE] regarding the
jobs that he identified that eéhclaimant could perform in the national economy.” (Tr. 7). The
Appeals Council thus appears to have concludatthie ALJ simply misapplied the RFC at step
five. But the Appeals Council failed to consider whether the ALJ may have inadvertently omitted
from the RFC the additional limitatns Dr. Greenspan identified.

Given that both the AppeafSouncil and the ALJ credited DGreenspan’s report, the
failure to discuss those additidrianitations renders this Coutinable to conduca meaningful
judicial review. Accordinglythe Court must remand this case for a determination of whether
Plaintiffs RFC should have included the addi@b limitations identified by Dr. Greenspan and,

if so, whether jobs exist in significant number¢ha national economy forperson with that RFC.

® The Appeals Council notes that “while Dr. Grgears is a psychiatrisit the Bergen Regional
Medical Center where the claimant received treatiythe record contains treatment notes signed
by Marek Belz, M.D., and Manoj Puthiyathu, M.D., matlhan Dr. Greenspan.” (Tr. 5-6). What
the Appeals Council fails to mention, however,that Doctors Belz and Puthiyathu are co-
signatories on Dr. Greenspsamvaluation. (Tr. 380).
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1. CONCLUSION
Because the Court finds that the Appeals Cigrdecision is beyond meaningful judicial
review, the Commissioner’s shbility determination iIREMANDED for further consideration
consistent with this opinion. An appropriate order will follow.
s/ Madeline Cox Arleo

MADELINE COX ARLEO
UNITED STATES DISTRICT JUDGE
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