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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CRAIG A. DEVITO, PROVI I. DEVITO,

GABRIELA K. DEVITO, DARYEN F. : Civil Action No. 13-6786 (SRC)
DEVITO, and JEREMY M. :
SCARBROUGH
OPINION
Plaintiffs,
V.

BOROUGH OF CALDWELL,SGT.
MICHAEL PELLEGRINO, POLICE
CHIEF JAMES H. BONGIORNO, and
JOHN DOES 15,

Defendants. :

CHESL ER, District Judge

This matter comes before the Court upon the motion for summary judgment filed by
Defendants Borough of Caldwell, Sergeant Michael Pellegrino, and Polieef Tdimes
Bongiornq pursuant to Federal Rule of Civil Procedure 56. Plas@iffig DeVito, Provi DeVito,
and Daryen DeVitbhaveopposed the motion. The Court has considered the papers filed by the
parties. For the reasons that follow, the Court will deny Defendants’ motion.
. BACKGROUND

This case concerns warrantless entries into the home of Plaintiffs Qealgo (“Mr.

DeVito”), Provi DeVito, and their daught®aryen DeVito(“Daryen”), by Borough ofCaldwell

! Gabriela DeVito and Jeremy Scarbrough have voluntarily dismtes@dclaims
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police officers in the course of performing welfare checks on Daryen’s sorthiteeryearold
“JJ”, at the request of JJ's fathdgseph Colon (“Colon”).

The relevant facts are notdispute. Daryen and Colon shared custody of JJ, pursuant to
a courtorder which required Daryen take JJ to and from Colon’s housealternate weekends.
According to Daryen,he arrangement workaghtil Colon movedto a town approximately6
miles from herresidenceand shestopped transporting JJ because she did not have a car. As a
result, Colon did not see JJ for weeks or months at a timretaliation, the DeVitos alleg€olon
began tosummonthe Caldwellpolice to their residence almost every Friday night for sgver
weeks byreporting concerns about JJ's wellbeing askling officers taheck orthe child? To
incite these checksColon variously told the police that he was having “custody issues with the
mother,”was denied visitation, saw bruises on the child’s body, and feared that the mother had
plans to take the child out of stat@aratz Decl. Ex. I.)

In response to eadatall from Colon, he CaldwellPolice Department dispatched officers
to the DeVito residence to perform a “welfare cheok’JJ— officers generally drove to the
residence, spoke with the family, and asked to ascehaidJ wasalright. Initially, the DeVitos
allowed the police conducting these welfare chegalenter their home Three weeks in a rovon
October 27, 2012, November 2, 2012, and November 9, 2fffi@ers reportedno basis to
substantiat€olon’s worries, notinghat JJ was well; “healthy and in good spiritwas observed
“lying in his bed drinking a bottle and watching television . . . was well feccaret! for.” (1d.)

In sum,JJ was consistently fine.

2 The police performed seven welfare checks in total, on October 27, 126¢@mber 2, 2012, November 9, 2012,
November 16, 2012, November 23, 2012, November 30, 2012, and May 12, 2013.
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The DeVitos, on the other hangtewweay of the weekly intrusions and turnedtteeir
attorney Rondd Brandmayy Jr, for help. On November 16, 201ZRlaintiffs state thatMr.
Brandmayr informedhe Caldwell Gief of Police James Bongiorrtbat Mr. DeVitowould no
longerlet the police into his home without a warramlthough Chief Bongiorno did not recall
this conversation during his deposition, in imterrogatoriegshe Chiefstated that he may have
discussed this call with higautenants during weekly meetings, but did not specify the substance
of the conversain. (Id.) Whatever instruction®ie may have providedhe welfarechecks
continued. Two more, on November 16, 20d2dNovember 232012 preceded the November
30, 2012, and May 12, 2013, unconsentearrantless entries at issue in this litigation.

On Friday, November 30Colon told police headquarters tha had not seen JJ in two
monthsand that JJ had bruises on his body when Colon had last seerCffiter Matthew
DeAngelo and Sergeant Michael Gearere dispatched tmvestigate DeAngelo arived first,
and without knocking, lehimselfinto the family’'shome allegedly believing thathe family’s
duplex was a mulple-unit dwelling with commorareas Daryen testified that she was in her room
when she looked down the hall and saw a policelfiiiely Officer DeAngelq although she did
not recallhisname) standing on the second flodanding Daryen spoke with thafficer until Mr.
DeVito ran down from the third floor and ordered the police tode@&ificers complied, reporting
that“everything [was] in order at the residence.” (Baratz Decl. Ex. Q.)

After this incident, the Plainti§f attorneyfollowed up on his November f'ghone call
with a letter to Chief Bongiornocomplaining abouthe continuedwarrantless searches, and
reiteratinghis demandor the Caldwell Policéo cease and desisifter receiving the letteiChief
Bongiornotestified that heeviewed the family’s case fildut did not think that the Department

could stop repondingbecause it hasah obligation to act on welfare checks.” (Bongiorno Dep.
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14:10-1513.) To confirm, Chief Bongiorno sought direction fraounsel for the Borough of
Caldwell, Gregory Mascera, whaffirmed that the police have no discretion in the matthr.
relevant partMr. Mascerés letter to Plaintiffs stated that

Chief Bongiorno and all members of the Caldwell police department

have an obligation and duty to act upon every welfare check request

recaved by the Police Department. No member of the police

department has discretion over whether to act on a welfare check

request. . ..

No member of the Caldwell Police department has violated your

client’s civil rights, state, or constitutional rightBlease convey to

your client that the members of the Caldwell Police Department

have no discretion in this situation. The members of the Police

Department therefore will continue to carry out their duty to protect

the health and safety of the minor chwltienever they are requested

to do so.
(Baratz Decl.Ex. F.} Accordingly, Chief Bongiorno ordered his lieutenants and sergeants to
continue to investigate all subsequent welfare check requests at the Desiience, warning
them thatbased on théetter from Mr. Brandmayithey “may be faced with some resistdrice
(Bongiorno Dep. 15:20-16:5.)

Following the November 30, 2012, callplontook an approximately fivenonth break
from contacting the Caldwell Policén the intervening time, on April 19, 2013, the acting Essex
County prosecutor sent a memorandum to all county directors and chiefs of police, egplaini
among other issues, the law concerning home entry in the context of communitkicgreta

functions, as distinct from criminal investigations. Summarizing a n@slyedNew Jersey

Supreme Court decision Btate v. Varga213 N.J. 301 (N.J. 2013yhich set forth the applicable

3Mr. Mascrera further suggested that Plaintiffs $tiinstead directheir grievances to the Superior Court and request
an injunction to prevent Colon from making future welfare check requéBtsatz Decl. Ex. F.) The family court
denied this relief, refusing to bar Colon from seeking help if he Haditamate concern. (Daryen Dep. 82:23.)
The judge’srefusalto issue a blanket prohibition on Colon’s ability to call the police does not #ffe@nalysis of
the propriety of the police response to the specific facts atiissbis casen two specific days.
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standard under both the United States and New Jersey Constitiltieomgmorandum emphasized
thatwarrantless entry into a residence is only justified whbegeare exigent circumstances, such
as“an objectively reasonable basis to believe that an emerdesjayreatening life or limfj
regardless of law enforcement’s motive for en(§aratz DeclEx. G.) Chief Bongiornoead the
memorandum, emailed it to the police force, and posted itdamyaupdate board.

The Department’s next relevant encounter with the family occurnegponse to Colon’s
Mother’'s Day callwhen he complainethat he hadhot seen JJ in a week aadhalf,the Division
of Youth and Family Services (“DYFS")was investigatingDaryen for child abuse(this
investigation, Plaintiffs note, was also triggered by prompting from QadmDaryen had plans
to leave the state with JJ, in violation tbk custody order. Sergeant Michael Pellegrino and
Officer William Robertsdrove to the residencehere they encounteréttaig DeVito,who told
them to leavepointing to a doormat, sent by laigorneyjust for such an occasiptiat read “come
back with a warrant.” Sergeant Pellegrino told Mr. DeVito that he needed to@héae welfare
of JJ. (DSOF 1 23.)According to Mr. DeVito, when he emphasized that Sergeant Pellegrino had
no permission to come in, no warrant, and no exigency, Defendant responded that “[l]e didn’
care. He was coming in.” (DeVito Dep.:85 Sergeant Pellegrirgiatedthat as he was arguing
with Mr. DeVito, Daryen came downstairs and told the officers that they cotddtae residence.
(Pellegrino Depl11:17-13:14) Plaintiffs deny that Daryen consented to the search, claiming that
she was in the shower during tingtial exchange. (Daryen Dep0:20-71:9) In any event, the
officers entered the housgey Mr. DeVito’s objections and proceedamisearchfor JJuntil they

confirmed that JJ was not hontleenleft to waitfor the childto return. As with all priorincidents,

4The agency is now named the Division of Child Protection and Permanency
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the police report stated that “Colon was advised that contact was made with hisl stifveas]
well.” (Baratz Decl. Ex. S.)

The DeVitos allege that the welfare checks have causeda$yhological distressthey
have testified to feelintncreased fear, anxiety, depressiexperiencingifficulty sleeping, and
feeling uncomfortable dtome.

1. DiscussiON

A. Legal Standard for Summary Judgment

Federal Rule of Civil Procedure 56(a) provides that a “court shall grant synudgment
if the movant shows that there is no genuine issue as to any material fae arayént is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 5&@¢;als Celotex Corp. v. Catrettt77 U.S.
317, 32223 (1986) (construing the similarly worded Rule 56(c), predecessor to the current
summary judgment standard set forth in Rule 56(a)). A factual dispute is gdrauneasonable
jury could return a verdict for the nemovant, and it is material if, under the substantive law, it
would affect the outcome of the suAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

“[WI]ith respect to an issue on which the nonmoving party bears the burden of proof .
the burden on the moving party may be discharged by ‘showitigt is, pointing out to the
district court—that there is an absence of evidence to support the nonmoving party’s case.”
Celotex 477 U.S. at 325. “When the moving party has the burderoof pt trial, that party must
show affirmatively the absence of a genuine issue of material fact: it musttisaown all the
essential elements of its case on which it bears the burden of proof at trial omabdagury could
find for the noAmovingparty.” In re Bressman327 F.3d 229, 238 (3d Cir. 2003) (quotlogited
States v. Four Parcels of Real Prope@¢l F.2d 1428, 1438 (11th Cir. 1991)). In considering a

motion for summary judgment, a district court “must view the evidence ‘in thenligéit favorable
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to the opposing party.”Tolan v. Cotton134 S. Ct. 1861, 1866 (2014) (quotiAdickes v. S.H.
Kress & Co, 398 U.S. 144, 157 (1970)). It may not make credibility determinations or engage in
any weighing of the evidencAnderson477 U.S. at 255ee also Marino v. Indus. Crating Co.

358 F.3d 241, 247 (3d Cir. 2004) (holding same).

Once the moving party has satisfied its initial burden, the party opposing the magsbn m
establish the existence of a genuine issue as to a materideiaety Cent. Power & Light Co. v.
Lacey Twp.772 F.2d 1103, 1109 (3d Cir. 1985). “A nonmoving party has created a genuine issue
of material fact if it has provided sufficient evidence to allow a jury to find ifaitsr at trial.”
Gleason v. Norwest Mortg., In@43 F.3d 130, 138 (3d Cir.2001), overruled on other grounds by
Ray Haluch Gravel Co. v. Cent. Pension Fund of the Int'l Union of Operating Eng'rs and
Participating Emp’rs 134 S.Ct. 773 (2014). However, the party opposing the motion for summary
judgment cannot rest on mere allegations; instead, it must present actual etidérmeates a
genuine issue as to a material fact for thalderson 477 U.S. at 248ee also Schoch v. First
Fid. Bancorporation912 F.2d 654, 657 (3d Cir. 1990) (holding that “unsupported allegations in
[a] memorandum and pleadings are insufficient to repel summary judgment”).

B. Section 1983 Claim

Plaintiffs brought this action against the Borough of Caldwell, Police CluafjiBrno,
andSergeanMichael Pellegring alleging that thentrusions into their home by Officer Matthew
DeAngelo and Sergeant Michael Geary on November 30, 2012, and Sergeant Maleggino
andOfficer William Roberts on May 12, 2013, violated their Constitutional rights under the Fourth
Amendment Although Officer DeAngelo, Sergeant Geary, adtficer Roberts were not
individually named as defendants, their conduct is relevadriaiatiffs’ claims of liability against

Chief Bongiorno and the Borough of Caldwell.
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Plaintiffs’ right of acton arises under 42 U.S.C. § 1983, which allows individuals to bring
a suit for damagetgainst any person who, acting under the color of state law, deprives another
individual of any rights, privileges, or immunities secured by the UnitedsS@astituibn or
federal law.” Couden v. Duffy446F.3d 483, 491 (3d Cir. 2006). Defendants have filed a motion
for summary judgmenarguing thatthere wereno underlying Fourth Amendmentolations,
SergeanPellegrinoand Chief Bongiorno are entitled to quadiimmunity and the Borough of
Caldwellis not vicariously liable for any violations that may haceurred Defendants also assert
that Plaintiffs are not entitled tctual or punitivelamages.

Qualified immunity shields government officials from standing trigb@tction 1983 suits
unless their conduct has violated “clearly established statutory ortatinsgl rights of which a
reasonable person would have knowrdarlow v. Fitzgerald 457 U.S. 800, 8181982. The
defenseaccountdor the fact thatpolice officers operate in often “tense, uncertain, and rapidly
evolving” circumstances, whose actions must be judged from thecEme perspective,” not “the
perfect vision of hindsight Gilles v. Davis427 F.3d 197, 207 (3d Cir. 200%)ualified immunity
thus affordgpolice officers the leewatp make reasonable mistakes in the course of performing
their duties. It is a threshold inquiry in Section 1983 litigationo dvaluate whether qualified
immunity appliesa court must first dede“whether the facts, taken in the light most favorable to
the plaintiff, demonstrate a constitutional violatiorCurley v. Klem298 F.3d 271, 277 (3d Cir.
2002) (citingSaucier v. Katz533 U.S. 194, 201 (2001)If so, then whethdaheright was clarly
establishedCouden 446 F.3d at 492. In other words, whether, in the specific context of the case,
“it would have been clear to a reasonable officer that his conduct was unlawfll$on v.

Layne 526 U.S. 603, 615 (1999)).



a. Fourth Amendment Violations

The Fourth Amendment safeguartithe privacy and security of individuals against
arbitrary invasions by governmental officialgGillard v. Schmidt579 F.2d 825, 827-28 (3d Cir.
1978) (quotingCamara vMun. Court 387 U.S. 523, 528 (1967)jFreedom from intrusion into
the home or dwelling is the archetype thfe privacy protection secured by the Fourth
Amendment.” Payton v. New Yorld45 U.S. 573, 587 (198QquotingDorman v. United States
435 F.2d 385, 389 (D.C. Cir. 1970)). To enter a person’s home, police officers must ordinarily
haveconsent oiseeka warrant based on probable cauSeeParkhurst v. Trapp77 F.3d 707,
711 (3d Cir. 1996) Warrantless entries apgesumptively unreasonabl®ay v. Twp. of Warren
626 F.3d170, 174(3d Cir. 2010). However, the exigencies of the situation may make the needs
of law enforcement so compelling as to overcome this presumgfientucky v. King563 U.S.
452, 60 (2011) Such exigencies exist when officers are in hot pursu#t féeing suspect;
reasonably believe that they must act to prevent the imminent destruction ofceyide
reasonably believe thabmeonas in imminent dangerUnited Statesy. Mallory, 765 F.3d 373,
384 (3d Cir. 2014).

Defendantsstatethat the emergency aid exceptimstified theNovember 30, 2012, and
May 12, 2013, entriesThe emergency aid exception allows law enforcement officezater a
home without a warrant “to assist persons who are seriously injured or thceatghesud
injury.” Brigham City v. Stuayt547 U.S. 398, 403 (2006). To justify warrantless entry, the
officers musthave“an objectively reasonable basis for believihgta person within [the houke
is in need of immediate aid[.]'Michigan v. Fisher 558 U.S. 45, 472009) (nternal citations
omitted. The key “isimminence-the existence of a true emergencyMallory, 765 F.3d at 384

(quotingUnited States v. Simmqré61 F.3d 151, 157 (2d Cir. 2011)fhe present record shows
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no evidence of an emergency, and thus no reasonable basis on which officers cocdd tladed
thatJJ’s wellbeing was in jeoparay the two days at issue.

The November 30, 2012, welfare check was precipitated by a report that JJ hadwauises t
montts before and had not seen his fathaghmintermittent time period. The Third Circuithas
consideredinalogousircumstances Good v. Dauphin County Social Services for Children and
Youth 891 F.2d 1087 (3d Cir. 1989)here,the court held that government officials were not
justified in entering the plaintiff’'s home to investigate allegations of childeabnghe basis of a
report, received at least twenty hours earlier, that the lchddruises frora fight with her mother
Noting that, upon their arrival at the scene, the officials observed no signs totshgges child
was presently being mistreated, the court stateddlganglestalereport of bruises of unspecified
severitywas “hardly a rational basis for a state actor to conclude that forced eattyamesidence
was required to protect [the child] from imminent harrd” at 1095.

If twenty-hour oldbruises are too stale toeritemergency action, twmonth old bruises
areeven more soThe fact thatColon had not seen JJ in two monlikewise cannot reasonably
support the existence of an emergenty the contrary, thievo interveningmonths showhat the
circumstancesould not have beeso pressing that theolice hadno time to secure a warrant
And it isthis verylack of time thatransforms an unreasonable, and thus illegal, warrantless search,
into a reasonable on&ee Missouri v. McNeel$33 S. Ct. 1552, 155@013) No information
given by Colon showethat JJ was in danger on November 30, 2012, @fécer DeAngelo and

Sergeant Geary responded to Colon’s request for a welfare checklodéathe record refletitat

5 Upon arriving at the duplex where the DeVitos lived, Officer DeAngeloagxgdl that he entered through an
unlocked door into what he believed was a common area of a multigldwelling or apartment building, and
proceeded upstairs, endinip on the second floaf the family’s home. Defendants do not argue that a reasonable
mistake of fact excused the Fourth Amendment violation, but rather ¢hatigfency of the circumstances justified
the entry.
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anything upon arrival at the residence aroused the offisesgicion®f present dargy. Because
the record shows no evidence of exigent circumstatiee<ourt cannot concludkatthe entry
into the Plaintiffs’ residence during tiovember 30, 2012yelfare checkvas lawful

The same is true for thday 12, 2013, entry by Officer Relts and Defendant Seayd
Pellegrino, on information, as stated in the police report, that “Gebpureste@ welfare check for
[JJ] as[Colon] hasn't had visitation in a week and a half. . . . [T]here is an open DYFS case
involving [Daryen]allegedlyabusing [JJand Daryen] has plans to leave the state Withwhich
she is restricted from doing.” (Baratz Decl. BX) Standing alone, these facts do not suggest that
anything harmful was happening to JJ at the moment when Colon €alkkghin, thee is no
additional evidence of an exigency that could have necessitatdéd;, over Mr. DeVito's
objections, to ensure that JJ was okayfhe evidence on the record shows that, upon arrival,
Sergeant Pellergrino knocked on the door and spoke with Mr.tDaMi, if Sergeant Pellegrino’s
testimonywerecredited, Daryen Defendants do not say that either person behaved suspiciously;
do not identifyanyother suspicious activity; do not specify any sight, sound, sorahdiciaof
anything being amiss.In short, the record shows no evidenof anexigencythat prevented
Defendants from taking the time to secure a waifdhey believed that thelyad probable cause

for entry.

6 Even if the justification for entry were to impede Daryen from takhegchild out of state rather than to render
emergency aid, which the Defendants do not appear to claim was the caseés tiweevidence that the plans were
imminent, nor that it would have been necessary for the officergeo Baryen’s house to prevent her from leaving
it. Even in an emergency, the scope of a permissible search is limitee bgttie and extent of the exigen&ee
Mallory, 765 F.3d at 3888.

7 Sergeant Pellegrino testified that, while Mr. DeVito objected to his eD#gyen allowed him to come in. Daryen
deniesdoing so. Defendants do not rely on Sergeant Pellegrino’s version of évamgjue that heald permission to
perform the May 12, 2013, search for JJ, but instead claim that thewexgtrlawful because of the emergency aid
exception to the Fourth Amendment. Defendants are right not to hingertheiremt on this testimony as Daryen’s
consent isnvalid as to Mr. DeVito, an occupant who was present and objeSeelseorgia v. Randolphb47 U.S.
103, 120 (2006).
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b. Clearly Established Law

SergeanPdlegrino, the onlyresponding policefficer named as an individual Defendant,
argues that he isntitled to qualified immunitywhich protects him from Section 1983 liability
unless his conduct violatectlearly established statutory or constitutional rights of which a
reasonable person would have knowrHarlow, 457 U.S.at 818. For a right to be clearly
established)[t}he contoursof the right must be sufficiently clear theateasonable official would
understand that what he is doing violates that rigiiiderson v. Creightqri83 U.S. 635, 640
(1987). In other words, “existing precedent [must have] placed the statutory or comsatut
guestion beyond debate City and County of San Francisco v. Sheeh8b S.Ct. 1765, 1774
(2015) (quotindAshcroft v. alKidd, 131 S.Ct. 2074, 2082011)). To determine whether existing
case law provides such clear guidance, courts “liostdor applicable Supreme Court precedent,”
and, if there is none, for a “robust consensus of cases of persuasive authoht/Gourt of
Appeals[]” Mammaro v. New Jersey Div. of Child Prot. & Permanency.3d--, 2016 WL
683637, at * 3 (Feb. 19, 2016quoting Taylor v. Barkes135 S.Ct. 2042, 2044 (2015)he
examination “must be undertaken in light of the specific context of the cass,abt@adjeneral
proposition.” Couden 446 F.3d at 495 (quotingaucier 533 U.Sat201). “The ultimate issue
is whether . . . reasonable officials in the defendants’ position at the relevantditd have
believed, in light of what was in the decided case law, that their conduct would be |a@dald’
891 F.2d at 1092 If the officer'smistake as to what the law requiresaasonablé the officer

is entitled to qualified immunity."Couden 446 F.3d at 492 (quotirgaucier 533 U.S. at 205).
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The Supreme Court and the Third Circuit have left no doubthatintless entry intthe
homerequires exigent circumstancdéSee e.gBrigham City 547 U.S. a#t03 Mallory, 765 F.3d
at382. If police officers need to access a residence out of concean faccupant’s welfare, the
officersmust “reasonably . . . believe that somemnaimminent danget Parkhurst 77 F.3d at
711 (emphasis in original) Defendants agree thahderthe emergency aid exception the police
must“have reasonablgrounds to believe that there is an emergency relating to the protection of
life or property[.]” (Defs.’ Br.at 18.) The Third Circuit has further cautionteht allegations of
past child abuse do not support a reasonable beligfroinentharmto the child See Good391
F.2d at 1095.Plaintiffs’ rights,on these factsveresufficiently clear On therecord before the
Court,SergeanPellegrino entereBlaintiffs’ home on the basis of information provided by Colon
thatdid not reveal antarm befaiihg JJ at the time d@@olon’scall. No additional evidence shows
thatofficers witnesse@nythingupon arriving at the residenttgat may havalchemize Colon’s
generalized concerns abdus$ son intandicia of an imminent threatWithout such an exigency,
it shouldhave been clear to a reasonable officertthatntrusion that occurred here could not have

beenlegally justified®

8 Viewing the facts in a light most favorable to the Plaintiffs, Sergedlegfieo did not have permission to enter the
family’s home, and even if Daryen allowed entry, her consent, absent exigent ciraensias not sufficient to
override Mr. DeVito’s objectionsSeeRandolph 547 U.S. at 120Thus, the only issue is whether Sergeant Pellegrino
could have reasonably concluded theigent circumstances justified the entry.
9 Defendants marshakveral cases to support their contentions that reasonable officers coutdheudedhat an
exigency justified entry. However, Defendants miss that, in each of thosg, ths police officers havelied on
contemporaneousvidencego demonstrate a reasonable belief that a present threat may have ddstedample, in
Leenstra v. Therofficersentered the Plaintiff's home to verify her wellbeing because she hadeyhi$tmental
illness and texted her therapist, asking if that wag a good day to die. 2013 WL 663313, at * 7 (D. N.J. Feb. 21,
2013). InState v. Frankel847 A.2d 561, 574N.J. 2004), the police responded to a droppddl9call, after
attempting to call the number back and getting a busy signal. Althougbriedtcupant denied that anyone called
the police did not find his statement to be credible because he wdg misibous, agitated, and was stumbling over
his words. On this basis, officers concluded that a victim who rhadmatl may have been inside the houseState
v. Edmondsthe police were notified that a woman’s boyfriend “is beatiar up and he gotgun.” 47 A.3d 737,
740(N.J. 2012). Thus, when deciding to enter the home over the objectidres afeiged victim to ensure that her
elevenyearold son was safe, officers did so in the teoth ofa presently perceivetireat. Even iMartin v. Cityof
Oceansidewhere officers responded to the call of a concerned father who had not heahisfaaughter for several
13



Although the inquiry is objective, it iorth mention that before the May 12, 2013,
incident, Sergeant Pellegrino received a memoranéamvarded by Chief Bongiorn@xplaining
that exigent circumstances are required for warrantless entry intoeg Beem where the entry is
motivated by a desire to assist teeupant. (Baratz Decl. Ex)@liscussingstate v. Vargg213
N.J. 301 (N.J. 2013), New Jersey Supreme Court decesiphainingthe standardunder the
United States and New Jersey State Constitutimngpolice entry in the context axecuting
community caretaking functionsYet, Sergeant Pellegrino’s testimony suggéiséd he does not
understand the law tonstrain his ability to enter a home to an emergency when a welfare check
of a minor is involved:

Q. Let's say you are dispatched to a home because the father of
a child wans a welfare check on the baby. . . . You go to the home,

the owner of the home meets you at the door. . . . And you say, may
| enter the house to look on the child and he says no. What is your

understanding of your obligation at that point?

A. Well, based on the nature thfe call . . . | need to check on the
welfare of a minor, I'm ging to go into the residence.

(PellegrinoDep.9:19-10:6.) The law, howeverdoesnot provide the policearte blancheights

to protect the welfare of minorsSee Goodmar891 F.2d at 1094 (“The Fourth Amendment
caselaw has been developed in a myriad of situations involving very serious thiedigiduals

and society, [with] no suggestion . . . that the governing principles should vary depending on the
court’'s assessme of the gravity of the societal risk involvell.” Such an exception would

eviscerate Fourth Amendmemtotectionsand could not have been reasonably presumed to exist.

days, officers entered the home because their observations at the scene led thewe tihaeh crime may have been
in progress. 205 F. Supp. 2d 1142, 1145 (S.D. Cal. 2002). Here, on the othehdranidno evidence that JJ was
in present danger when Sergeant Pellegesponded to Colon’s request for a welfare check. The available evidence
insteadsuggestghat the mere request for a welfare chewky haveprovided Sergeant Pellegrino with sufficient
justification to enter.(SeePellegrino Dep. 10:6.)
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Accordingly, Sergeant Pellegrino is not entitled to qualified immunity from Plangection
1983 claims.
c. Liability of Chief Bongiorno

“Government officials may not be held liable for the unconstitutional conduct aof thei
subordinates under a theoryrepondeat superidr Bistrianv. Levi 696 F.3d 352, 366 (3d Cir.
2012)(quoting Ashcroft v. Igbal556 U.S. 662, 676 (2009))o face liability, supervisors must
have personal involvement in the alleged wrorfigsde v. DellarcipreteB45 F.2d 1195, 1207 (3d
Cir. 1988). Personal involvement can be shafna supervisor “paitipated in violating the
plaintiff’ s rights, directed others to violate them, or, as the person in charge, had knowleae of a
acquiescedn the subordinate’s unconstitutional conducBarkes v. First Corr. Med., Inc766
F.3d 307, 316 (3d Cir. 2014guotingA.M. ex rel. J.M.K. v. Lezerne County Juvenile Det., Ctr.
372 F.3d 572, 586 (3d Cir. 2004¥ert granted, judgment red’sub nom. on other grounds by
Taylor v. Barkes135 S. Ct. 2042 (20)15Government offials can also be liable festablishing
or maintaining a policy, practicer custom that directlgausesa deprivation of constitutional
rights with deliberate indifference to the consequen8egStoneking v. Bradford Area Sch. Dist.
882 F.2d 720, 24-25 (3d Cir. 1989).“Failure to’ claims—failure to train, failure to discipline,
or . .. failure to superviseare generally considered a subcategory of policy or practice liability.”

Barkes 766 F.3d at 31&°

10gbal, holding that a plaintiff could not proceed against high level governmficiatsf on the basis of knowledge
and acquiescence in discriminatory conduct on the basis of raggenmeldr national origin, absent showing that
defendants developed the p@ig at issue for the purpose of discrimination, did not “abolish[[rsigmey liability[.]”
Barkes 766 F.3d at 319. Rather, undgbal, supervisors remain liable for their own misconduct in creating a
constitutional violation when acting with “the kewof intent necessary to establish . . . the underlying constitutional
tort alleged.” Id.
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Plaintiffs have produced enough evidence of Chief Bongiorno’s personal involvement
survive summary judgmenffter receiving a letter from Plaintiffs’ Counsel demanding an end to
the warrantlessvelfare checks performed by the Caldwell police, Chiefiddornotestified that
he reviewed the family’s file, which would have revealed siltimately unsubgsantiated
complaints from Colorabout JJ’swellbeing that triggered the welfare chec¢kacluding one
resulting in a warrantless, unconsented entry by a police officer into thefRlaiime. Baratz
Decl. Exs. E, I; Bongiorno Dep. 14:118.) Nevertheless, the Chiefipon consulting with the
Borough attorneyjnstructed his subordinateto continueinvestigatingthe DeVito residence
whenever a welfare check is requesteihout addressinthe legal limitation®n entry (Baratz
Decl. Ex. | Bongiorno Dep. 17:B.) Chief Bongiorno’s responses to Plaintiffs’ interrogatories
suggest that he may have given similar instructions #feeNovember 16, 2012, conversation
with Plaintiffs’ counselduring whichMr. Brandmay states that htld the Chief that the family
would no longer allow Caldwell police officers to come into their house.

There is further evidence that could suppamt affirmative link between th€hief's
instructionsand Sergeant Pellegrino’s conduct on May 12, 20B&rgeant Pellegrino recalled
receiving Chief Bogiorno’semail directing the Departmentd¢onduct onrdemandvelfare checks
at theDeVito residence. (Pellegrino Dep. 2481) Sergeant Pellegrirtben testifiedhatthe need
to check on the welfare of a minor alleWim to enter enomeover an occupant’s objections.
(Pellegrino Dep. 10:6.) Although Chief Bongiornodeniedthat an order to perform welfare
checks equatk to authorizéion for unconsented home entip the absence of exigent

circumstanceghe Chiefdid notprovide suclclarificationto his officers whemirecting them to
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continue conductingrelfare checks at the DeVito residertée(Bongiorno Dep. 17:9-18:6, 20:7-
21:17.) Viewing the record in a light most favorable to the Plaintffintiffs havepresented
sufficiert evidence toraise an issue of material fact concerning the Chief's liabifay the
warrantless searches that occurred on November 30, 2012, and May 12 2013.

The Chief’s reliance on the advice of the Borough'’s attorney, Gregory Masgefiaming
thatmembers of the Caldwell Police Department “have an obligation and duty to act @pgn ev
welfare check request receivedg@es not preclude liability where the law left no ambiguity that
exigent circumstances must exist to allow law enforcement emtoya residence, even for a
welfare check on a minor child. (Baratz Decl. Ex.96g Woodwind Estates, Ltd. v. Gretkowski
205 F.3d 118, 125 (3d Cir. 200@brogated byJnited Artists Theatre Circuit, Inc. v. Twp. of
Warrington on other grounds, 316 F.3d 392 (3d Cir. 200Becausethis law was clearly
established when the incidents occurred, Chief Bongiorno is not entitled to qualifneshity

d. Liability of the Borough of Caldwell

Finally, Plaintiffs claim that the Borough of Caldwell is llatbecause the illegal searches

were performedn the course of executimgmunicipal policy or customIn Monell v. New York

City Departmentof Social Services 436 U.S. 658 (1978), the Supreme Court outlined the

1 Chief Bongiorno testified that:
[Entry] wasn’t discussed. . . . | . .. just them know they may be faced with
someresistancdrom the family based on thistter, but we do obviously need to
follow through and investigate the wéléing of the child. . . . Obviously they
would act professionally . . . and conduct an investigation, wherevéer tha
investigation may lead. . [If a resident denies entry], théficer at that point is
not allowed to force his way into the house. But if there’'s an eftjgen
circumstance, does he hear crying, is there a child yelling for help. What are al
the circumstances involved. If there’s nothing in the background araffiter
is outside and the resident’s saying there’s no child here and nothiriggsogo
then the officer would have take him at his word for that.
(Bongiorno Dep. 1723, 21:417.)
2 The parties do not discuss the effect of distributingvigyas memorandum, which describes the proper standard
for home entry, to subordinates. Its impact, in any case, is a questimt for trial.
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requirements for municipdibbility under Section 1983Municipal liability attaches onl{when
execution of a government’s policy or custom, whether made by its lawmakershosbythose
edicts or acts may fairly be said to represent official policy, inflicts theyihpamplained of Id.

at 694 As with supervisory liability, liabilitycannot be predicated solely on the operation of
respondeasuperior. Natale v. Camden Coun@orr. Facility, 318 F.3d 575, 5884 (3d Cir.
2003). To successfully bring Monell claim, a plaintiff mustidentify a municipal ‘policy’ or
‘custom’ that caused the plaintiff's injury.Bd. of the County Comns’v. Brown 520 U.S. 397,
403 (1997). A policy is made “when‘decisionmaker possess|ing] final authority to establish
municipal policy with respedo the actiohissues an officiaproclamation, policyor edict.”
Kneipp v. Teddel95 F.3d 1199, 1212 (3d Cit996) (quotingBeck v. City of Pittsburgl89 F.3d
966, 971 (3d Cir. 1998) A custom is an act “that has not been formally approved by an
appropriate decisionmaker,” but that is “so widespraado have the force of lawBrown,520

U.S. at 404. Inaddition to identifying conduct attributable to the municipality, “[t]he plaintiff
must also demonstrate that, through its deliberate conduct, the municipalihevrasting force’
behind the injury alleged.”ld. That is, a plaintiff mustdemonstratea ‘plausible nexus’ or
‘affirmative link’ between the municipality’s custom and the specific deprivation of constitutional
rights at issué. Bielevicz v. DubingmO15 F.2d 845, 850 (3d Cir. 1990).

Plaintiffs have presented sufficiemtidenceon the basis of which a trier of fact could find
the existence of a policy and a link between the policy and the searches thaedcddrr
Mascera'detterto Plaintiffsoutlined what a reasonable jury could construe as a Borough policy
on welfare checks: “all members of the Caldwell police department have aatiallignd duty to
act upon every welfare check request received by the Police Departdzemember of the police

department has discretion over whether to act ”.(Baratz Decl. Ex. F.)On the basis of this
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directive, Chief Bongiorno told his subordinates to continue performing welfare chethks
Plaintiffs’ residencewithout discussing any limitations on entmyotwithstanding Plaintiffs’
complaints Sergeant Pellegrinoted an obligation tcascertain the welfare ofiinors tojustify
entering Mr. DeVito’s homwithout a warrantgonsent, or evidence of arigency topermitsuch
entry, testifying that if 1 neal to check on the welfare of a minor, I'm going to go into the
residencé. (PellegrinoDep.9:19-10:6.) From this conduct, a reasonable jury caestablisha
link between the alleged poji@and the allegediolations of Plaintiffs’ civil rights. The Borough
of Caldwell isthus not entitled to summary judgment.
e. Damages

Plaintiffs allege that as a result of Defendants’ repeated distubaht®eir privacy, they
have suffered psychological traumlaintiffs also demand punitive damages. Defendants argue
that Plaintiffs’ emotional injurieare not compensable because they do not stem from cahadtict
IS SO extreme or outrageous in character as to exceed all bounds of daocemoythe violations
merit an award of punitive damages.

Cortrary to Defendants’ contentions, Plaintiffs’ right to recover for psychocddgnjury
in the civil rights context is ngovernedoy the standardnported from intentional infliction of
emotional distress torts![C]ivil rights laws are intended in pai® provide broad, consistent
recompense for violations of civil rightsBolden v. Southeastern Pa. Transp. A2 F.3d 29,
35 (3d Cir.1994)(citing Basista v. Weijr340 F.2d 74 (3d Cin965)). Non-pecuniary emotional
damages can be recovered unf8lection 1983 as long as the Plaintiff can show actual injury.
Carey v. Piphus435 U.S. 247263-64 (1978)Memphis Cmty. Sch. Dist. v. Stachu4&7 U.S.
299, 307 (1986) (“compensatory damages may include not ongf-qutcket loss and other

monetary larms, but also such injuries as ‘impairment of reputationperspnal humiliation, and
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mental anguish and sufferirfig). (quotingGertz v. Robert Welch, In&18 U.S. 323, 350974)).
The requirement for actual injury serves merely to caution that injury may mofebedsolely
from the fact that a constitutional right was violat&eeGunby vPa.Elec. Co, 840 F.2d 1108,
112122 (3d Cir. 1988) It does not impose a threshold for a particular quantum or degree of harm.
Moreover, enotional damages do not have to be supported byspegific kind of
evidence.Bolden 21 F.3d at 8. Expert medical testimony is not requirdd. Instead, motional
distresscanbe proven “by showing the nature and circumstances of the wrong and its effect on
the plaintiff.” Carey, 435 U.Sat263-64. Such injury*may be evidenced by orse¢onduct and
observed by others.ld. at 264 n20. Accordingly, plaintiff's own testimgnor the testimony of
family members can basedto support recovery for emotional distres3ee Bolden21 F.3d at
33; cf. Smith v. AnchoBldg. Corp, 536 F.2d 231, 236 (8th Cit976) (plaintiff's testimony that
she was “embarrassed” and “really hurtldaumiliated”may supportlaim for emotional distress
damages). Plaintiffs have complained of increased fear and angifftgulty sleeping,
depression, and feeling uncomfortable in their hoift@s evidence is sufficient to allow the jury
to determine whether Plaintiffs’ allegations of emotional distress constitute @&osaiybe injury.
Plaintiffs have also shown sufficient evidence based on which a jury magl pwaitive
damages.Punitive camages may be warrantadhere a defendant acts with reckless or callous
disregard for the plaintiff's rights, or intentionally violates federal |&mith v. Wade461 U.S.
30, 51(1983) Defendants’ conduct does not need taltdeenby evil motive or mtent. Savarese
v. Agriss 883 F.2d 1194, 1204 (3d Cir. 1989)he present record can support a conclusiah
responding police officers, withoatwarrant or evidence that JJ wasnmmediateneed of help,
entered Plaintiffshome without their permission. From there, a reasonable jury could find that

clear violation ofPlaintiffs’ Fourth Amendment rightsccurred Punitive damages, howevarg
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not available against the Borough of Caldwéllity of Newport v. Fact Conds, Inc., 453 U.S.
247, 271 (1981)punitive damages are not available against a municipality in an action under 42
U.S.C. § 1983
[11.  CONCLUSION
For the foregoing reasons, the Court WIENY Defendants’ motion for summary

judgment. An appropriate Ordeillbe filed.

s/ Stanley R. Chesler
STANLEY R. CHESLER
United States District Judge

Dated: March23, 2016
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