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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LATONIA FOFANAH,
-

Civil Action No. 2:13-cv-07345(JLL)(JAD)
Plaintiff,

v. OPINION

UNITED STATESOF AMERICA,

Defendant.

LINARES, District Judge.

This matter comesbefore the Court by way of DefendantUnited Statesof America

(hereinafter“Defendant”)’s motion to dismisspro se Plaintiff Latonia Fofanah(“Plaintiff’)’s

Complaint pursuant to Federal Rule of Civil Procedure 12(b)(l). The motion remains

unopposed.The Court hasconsideredDefendant’ssubmissionin supportof the instantmotion

and decidesthis motion without oral argumentpursuantto FederalRule of Civil Procedure78.

For the reasonsset forth below, Defendant’smotion is GRANTED and Plaintiff’s Complaint is

dismissedwith prejudice.

I. BACKGROUND

On or aboutOctober30, 2013,pro sePlaintiff filed a complaintin New JerseySuperior

Court, Hudson County. (CM/ECF No. 1, Ex. 1.) Plaintiffs Complaint alleges slanderand

emotional distress against Stacy Brown, an employee of the United States Postal Service

(“USPS”), anddemandsdamagesin the amountof $3,000.00plus costs. (CM/ECFNo. I, Ex. I;

seealso Herbst Decl. at ¶ 4.) Plaintiff never filed an administrativetort claim with the Postal
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ServiceLaw Departmentor with the PostalServicetort claim coordinators. (HerbstDccl. at ¶J

5, 6, 7.) On November22, 2013, Paul Blame, AssistantUnited StatesAttorney, Chief of the

Civil Division, submitteda Certificationof Scopeof Employmentpursuantto 28 U.S.C. § 2679.

(CM/ECF No. 1, Ex 2.) The Certificationof Scopeof Employmentstatedthat DefendantStacy

Brown was acting within the scopeof his employmentwith the Federal Governmentat all

relevanttimes. (Id.)

On December6, 2013,Defendantremovedthis actionto this Courtpursuantto 28 U.S.C.

§ 2679(d)(2), 1442. This Court’sjurisdiction is premisedon 28 U.S.C. § 1346. On December

17, 2013, Defendantfiled the instantmotion to dismissthis action pursuantto Fed. R. Civ. P.

I 2(b)(1) for lack of subjectmatterjurisdiction. (CM/ECF No. 2.)

III. LEGAL STANDARD

Federalcourtsarecourtsof limited jurisdiction, andthusmayadjudicatecasesand

controversiesonly aspermittedunderArticle III of the Constitution.U.S. Const.art. 111, § 2; see

alsoPhila. Fed’n of Teachers,Local 3, AFL-CIO v. Ridge, 150 F.3d 319, 322—23 (3d Cir.1998).

“A Rule 1 2(b)(1) motionmaybetreatedas eithera facial or factualchallengeto the court’s

subjectmatterjurisdiction.” GouldElec., Inc. v. US., 220 F.3d 169, 176 (3d Cir.2000). “Facial

attacks... contestthesufficiencyof thepleadings,andthe trial courtmustacceptthe complaint’s

allegationsastrue.” Taliqferro v. Darby Twp. ZoningBd., 458 F.3d 181, 188 (3d Cir.2006).

Federalcourtsmustdismissa complaintif a plaintiff cannotestablishthe existenceof

subjectmatterjurisdiction. SeePetruskav. GannonUniv., 462 F.3d294, 302 n. 3 (3d Cir.2006);

seealsoFed.R.Civ.P.l2(h)(3). In determiningwhetheraprosecomplaintassertsa valid basis

for subjectmatterjurisdiction,the Courtmustbemindful to construethe complaintliberally in
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favor of theplaintiff. See,e.g., Ericksonv. Pardus,551 U.S. 89, 93—94 (2007)(following Estelle

v. Gamble,429 U.S. 97, 106 (1976)).

IV. DISCUSSION

In movingto dismissPlaintiff’s Complaint,Defendantarguesthat this Court lacks

subjectmatterjurisdictionbecause:(1) the United Statesis immunefrom suit underthe Federal

Tort ClaimsAct (“FTCA”) for claimsallegingslander;and (2) Plaintiff failed to file an

administrativeclaim prior to filing the instantaction,asrequiredby theFTCA. (SeeDef Br. at

1.)

A. SovereignImmunity Pursuantto 28 U.S.C. § 2680(h)

Plaintiff claimsthat the United States,substitutedfor StacyBrown in this action1,

slanderedPlaintiff andcausedheremotionaldistress. (CM/ECF No. 1, Ex. 1.) In supportof its

motionto dismiss,Defendantarguesthat it is entitledto sovereignimmunity for slanderandany

resultingemotionaldistressclaimspursuantto theFTCA. (Def. Br. at 6.)

It is well establishedthat the United States,“as sovereign,is immunefrom suit saveas it

consentsto be sued.” US. v. Sherwood,312 U.S. 584, 586 (1941). Suchimmunity ultimately

“shieldsthe FederalGovernmentandits agenciesfrom suit.” Loeffler v. Frank, 486 U.S. 549,

554 (1988). In the instancewherethe United Statesdoesconsentto be sued,“the termsof [the]

waiverof sovereignimmunity define[ ] the extentof the court’sjurisdiction.” US. v. Bein, 214

F.3d408, 412 (3d Cir. 2000). In the instanceof sucha waiver, it “must beexpressand

“The [FederalEmployeesLiability Reform andTort CompensationAct of 1988] restored[the] absoluteimmunity
[of federalGovernmentemployees]by establishingan exclusiveremedyagainstthe United Statesunderthe FTCA
for certainnegligentor wrongful actsof federalemployeesactingwithin the scopeof employment.” Schrobv.
Catterson,967 F.2d929, 934 (3d Cir. 1992) (internalcitationsomitted). Whena federalemployeeis suedfor acts
or omissionswithin the scopeof employment,the United Statesis substitutedasthe defendantin placeof the federal
employee.See28 U.S.C. § 2679(d)(2);seealsoClark v. Wells FargoBanlç US., CIV. A. 13-1293, 2013 WL
1680178at *2, n.1 (D.N.J. Apr. 16, 2013). SincePlaintiff initially namedan employeeof the PostalServiceas the
Defendant,the United Stateshasbeensubstitutedas the Defendantin his place.
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unambiguousto confersubjectmatterjurisdictionon a court.” TreasurerofIVJ, v. US. Dep‘t.

of Treasuiy,684 F.3d 382, 396 (3d Cir. 2012); Clarkv. Wells FargoBank, US., CIV. A. 13-

1293,2013 WL 1680178at *2 (D.N.J. Apr. 16, 2013). The SupremeCourt hasfurther explained

that “a waiverof sovereignimmunity mustbe strictly construedin favor of the sovereign.”

TreasurerofN.i, 684 F.3dat 396 (internal citationomitted).

The FTCA actsasa limited waiverof theUnited States’ssovereignimmunity andmakes

the United States“liable in the samemannerandto the sameextentas a privateindividual under

like circumstances.”2SeeDolan v. US. PostalServ., 546 U.S. 481, 485 (2006) (internal

citationsandquotationsomitted);seealso White-Squirev. U.S. PostalServ., 592 F.3d453, 456

(3d Cir. 2010). Specifically,“the FTCA qualifies its waiverof sovereignimmunity for certain

categoriesof claims(13 in all). If oneof the exceptionsapplies,thebarof sovereignimmunity

remains.” Dolan, 546 U.S. at 485.

The SupremeCourthasconstrued28 U.S.C. § 2680(h)broadly,holding that claims

arisingfrom theexceptedcategoriesof claimsarealsobarredby the “sweepinglanguage”of the

statute. SeeUS. v. Shearer,473 U.S. 52, 55 (1985) (holdingthat “[s]ection 2680(h)doesnot

merelybarclaimsjorassaultor battery;in sweepinglanguageit excludesanyclaim arisingout

ofassaultor battery”) (emphasisin original). TheThird Circuit hasalsoheld that “claims arising

out of... libel, slander,misrepresentation[or] deceitareexceptedfrom the United States’s

generalwaiverof sovereignimmunity.” Brumfield v. Sanders,232 F.3d376, 382 (3d Cir. 2000)

(citing 28 U.S.C. § 2680(h));seealsoSashv. US., CIV. A. 09-2074,2010WL 1529825at *7

2 The Courtnotesthat while Plaintiff initially broughtthis actionagainstan individual employee,an analogous
actionagainstthe PostalServicewould alsobebarredpursuantto the FTCA. SeeDolan v. US. PostalServ., 546
U.S. 481,484 (The SupremeCourtheld that while the “PostalReorganizationAct generallywaivesthe immunity of
the PostalServicefrom suit by giving it the powerto sueandbe suedin its official name,the statutealsoprovides
that the FTCA shall apply to tort claimsarisingout of activitiesof thePostalService.”) (internalcitationsand
quotationsomitted).
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(D.N.J. Apr. 14, 2010) (holding that the Courtmust“dismissPlaintiff’s infliction of emotional

distressclaimsto the extentthat [they] ariseout of the defamation/libel/slanderclaims.”).

In this matter,Plaintiff hasallegedclaimsof slanderandemotionaldistress. Since

Defendanthasnot waivedits sovereignimmunity with respectto the instantallegations,

Defendantis immunefrom Plaintiff’s slanderclaim andemotionaldistressclaim arising

therefrom. See28 U.S.C. § 2680(h);seealsoBrumfield, 232 F.3dat 382 (holdingthat in

accordancewith 28 U.S.C. § 2680(h)“[slander] suitsagainsttheUnited Statesareprohibited.”).

Thus,this Court lackssubjectmatterjurisdictionoverPlaintiff’s causesof action.

B. Plaintiffs Failureto File anAdministrativeClaim

In addition,DefendantarguesthatPlaintiff hasfailed to complywith thepresentment

requirementof theFTCA. (Def. Br. at 7.) While Defendant’simmunity from suit is itself

sufficientto dismissPlaintiffs Complaint,Plaintiff’s failure to exhaustadministrativeremedies

underthe FTCA deprivesthis Court of subjectmatterjurisdiction, aswell.

TheThird Circuit hasheld that the FTCA’s “establishedprocedures”areto be “strictly

construed.” White-Squire,592 F.3d at 456. The FTCA specificallyrequires“an initial

presentationof the claim to the appropriatefederalagencyanda final denialby that agencyas a

prerequisiteto suit undertheact.” Bialowasv. US., 443 F.3d 1047, 1049 (3d Cir. 1971).

Furthermore,the FTCA expresslyprovidesthat “[a] tort claim againstthe United Statesshall be

foreverbarredunlessit is presentedin writing to the appropriateFederalagencywithin two years

aftersuchclaim accrues.”Romav. US., 344 F.3d352, 362 (3d Cir. 2003)(citing 28 U.S.C. §

2401(b)). Thus, therequirementthat “the appropriatefederalagencyact on a claim beforesuit

canbe broughtis jurisdictionalandcannotbewaived.” Roma,344 F.3d at 362.
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In the presentmatter,Plaintiff failed to submitan administrativeclaim prior to bringing

this action. (SeeHerbstDeci. at ¶J5, 6, 7.) Thus,this Court lacksjurisdictionoverPlaintiff’s

claimsandgrantsDefendant’smotion to dismissfor failure to complywith thepresentment

requirementof the FTCA.

V. CONCLUSION

For the reasonssetforth above,andbecauseit would be futile for Plaintiff to amendher

Complaint,theCourt dismissesPlaintiff’s Complaintwith prejudice. An appropriateOrder

accompaniesthis opinion.

•c—
JØSEL. LINARES

iU.S. DISTRICT JUDGE
Dated:January$,2014
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