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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

EMERGENCY PHYSICIANS OF

ST. CLARE'S,
Plaintiff,
Civil Action No. 14-404 (ES) (MAH)
V.
UNITED HEALTH CARE , et al., :. OPINION & ORDER
Defendants.

SALAS, DISTRICT JUDGE
l. INTRODUCTION

Before the Court is Plaintiff Emergency Physicians of St. Clare’s (“Plaintiff’
motion to remand this action to the Superior Court of New Jersey, Morris County for lack
of subject matter jurisdiction. (D.E. No-5j. On May 12, 2014, Magistrate Judge Mel
Hammer issued a Report & Recommendatith & R”) recommending that the Court
grant Plaintiff’'s motion. (D.E. No. 16). Defendants @ditiealthcare Insurance Company
(“United”) *and Oxford Health Plans (NJ)Oxford”) (collectively, “Defendants”) filed
timely objections on May 28, 2014. (D.E. No. 17). Plaintiff opposed Defendants’
objections on June 4, 2014. (D.E. No. 18). For the reasons below, the Court adBpts the
& R issued by Judge Hammer, and remands thisemsd the Superior Court of New

Jersey, Morris County.

1 United is improperly named in the Complaint as “dditHealth Care” and “United Health Care Group,
Inc.”
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I. FACTUAL BACKGROUND

Plaintiff is a New Jersey corporation that provides emergeredicalservices at
St. Qare’s Hospital. (D.E. No.-1, Complaint(Compl.)Y 1). Defendants are companies
that, among other things, provideealth care benefits and administrative services for
beneficiares of employer benefit plangoverned bythe Employee Retirement Income
Security Act of 1974 (ERISA) (D.E. No. 8 at 2). Oxford is a subsidiary of United.
(Compl. 1 9).

Dr. Kwabena OwusiDapaah, M.D. is a physician who is employedRdgintiff.
Dr. Dapaalalso maintains a pediatric practice in Somerset, New J#éraey not affiliated
with Plaintiff. (Compl. 11 2, 3). On or about September 5, 2012, BpaBh executed
Participation Agreement with Defendaimtsconnection with his pediatric practicéd.
5). Plaintiff has never executed a Participation Agreement with Defexidant

Plaintiff alleges that when it submitted claims to Defenslfort medical services
provided to members of the public, Defendatgurreptitiously processed Plaintiff's
claims using Dr. Dapaah’s tax identification number instead of Plaintiff’ sleaxification
number. (Id. T 15). As a result, Plaintiff allegedat it was fraudulently and imgperly
reimbursed at thaeegotiated (and hence discounted) pediatie rather than theigher
emergency medical services rétat should have been appliefid. I 18;seealsoD.E.
No. 65 at 21). Plaintiff further assertsthat though Dr. Dapaah has cancellad
Participation Agreementith Defendarg, Defendants haventinued to process Plaintiff's
claims using Dr. Dapaah’s tax identification numbéd. &t 3).

Plaintiff filed its Complaint againdt/nited in the Superior Court of New Jersey,

Morris County, alleging (1) breach of contract, (2) implied contract, (3) improper



reimbursement, (4) consumer fraud, (5) breach of fair dealing, (6) negligence, (T) unjus
enrichment, and (8) violation of the New Jersey i@taiSettlement Practices ActSegé
Compl.). Unitedremoved the action to this Court based on diversity and federal question
jurisdictionon January 17, 2014SeeD.E. No. 1).Plaintiff's March 11, 204 amendment
to the Complaint to add Oxford destroyed complete diversity because both Péaidtif
Oxford are New Jersey entities. Defendants’ remaining badisderal jurisdictions that
this action presents a federal question pursuant to 28 U.S.C. § B80D.E. No. 12).
II. STANDARD OF REVIEW

“When a litigant files arobjectionto a Report and Recommendation, the district
court must make de novodetermination of those portions to which the litigabjects”
Leonard Parnes3rucking Corp. v. Omnipoint Commc’ns, Inblo. 134148, 2013 WL
6002900, at *2 (D.N.J. Nov. 12, 2013) (citing 28 U.S.C. § 636(b)(1)(A), Fed. R. Civ. P.
72(b), and L. Civ. R. 72.1(c)(2)). The Court may accept, reject, or modify, in whole or in
part, thefindings or recommendatisrmade by the magistrate juddd.
V. DISCUSSION

Defendant asserts that the Court has original subject matter jurisdictiraptito
28 U.S.C. 8§ 1331 because the matter is preempted BRISA. Accordingly, Defendant
asserts that this case was properly removed to federal c8edD.E. No. 8 at 1).

Ordinarily, under the welpleaded complaint rule, plaintiff “is entitled to remain
in state court so long as its complaint does not, on its face, affirnyatillegjea federal
claim” Pasack Valley Hosp. Inc. v. Local 464A UFCW Welfare Reimbursement Plan
388 F.3d 393, 398 (3d Cir. 2004). However, an exception to thepleakled complaint

rule applies when clainarise in an area completely preempted by federal ldwat 399.



In such instanceshe Court must constrydaintiff's claimsas stating a federal cause of
actionregardless of how they are pletll; seealso Beneficial Natl'l Bank v. Anderson
539 U.S. 1, 8 (2003) (“When a federal statute completeleprgts the statlaw cause of
action, a claim which comes within the scope of that cause of action, even if pleaded
terms of state law, is in reality based on federal law.”).

As the party seeking removal, Defendants bear the burden of proving that this
action is preempted by ERISAascack Valley388 F.3d at 401.

a. ERISA Background

ERISA’s civil enforcemenprovision 8§ 502(a), “is one of those provisions with
such extraordinarypre-emptive power that it coverts an ordinary state common law
complaint into one stating a federal claim for the purposes of thepleekled complaint
rule.” Pascack388 F.3d at 39400 (internal citations and quotation marks omitted). As
a result, state law causes of action that are within the scope of § 502(a) are rertwvabl
federal court.Id.

A cause of action is peenptedunder § 502(a) if (1) the plaintiff could have brought
the claim under ERISA civil enforcement scheme, and (2) “there is no atidapendent
legal duty tlat is implicated by a defendasitactions.” Aetna Health Inc. vDavila, 542
U.S. 200, 210 (2004kee also see alddascackValley, 388 F.3d at 4Q0NeurcGroup,
P.A. v. Horizon Blue Cross Blue Shield of N.J.,,IN@. 95923, 2010 WL 1704034, at *2
(D.N.J. Apr. 26, 2010).Some courts have helpfully divided the first criteria into two
inquires consideringseparatelywhether the plaintiff is thgype of partythat has standing
to bring a claim under ERISA.e., whether it hastanding) andwhether the plaintifhas

assertedhetype of clainmthat can be brought under ERISA’s civil enforcement scheme.



See, e.g.Montefiore Med Ctr. v. Teamsters Local 27542 F.3d 321, 3289 (2d Cir.
2011).

Here, the Court finds that Defendants have not met their burden of proving that this
action is preempted by ERISA because they have not shown that Plaintiff could have
brought its claims under ERISA’s civil enforcement scheme.

b. Whether Plaintiff Could Have BroughtIts Claim Under ERISA

As discussed above, the Court must make two inquiries when considering whether
a Plaintiff could have brought its claims under ERISA: whetherPlaintiff has standing
and whether thelaimis of thetype that may be brought under ERIS&eeAetng 542
U.S. at 210. Here the parties dispute botiPlaintiff argues thait has not received an
assignment sufficient to confer standing, anditeataims are not actionable under ERISA
because they do nséek to recover benefits under an ERI§#ened plan. (D.E. No.-6
5 at 59, 1427). Defendantsrespond thaPlaintiff adequately alleged an assignment
enabling it to bring such claims und®@602(a) andthat Plaintiff's claims are actionable
under ERISA because they seekdoover benefits pursuant to an ERIgéverned plan
(D.E. No. 8 at 2, 4-6, 8-10).

I. Whether Plaintiff Has Standing

Section 502(a) of ERISA permits “a participant or beneficiary” to bring a civil
action “to recover benefits due to him under the terms of his plan, to enfondghiés
under the terms of his plan, or to clarify his rights to future benefits under the tettmas of
plan.” 29 U.S.C. § 1132(a)(1)(B,ascack 388 F.3d at 400. Recently, the Third Circuit
“adopt[ed] the majority position that health care providers ofagin standing to sue by

assignment from a plan participanCardioNet, Inc. v. Cigna Health Cor¥51 F.3d 165



(3d Cir. 2014). Therefore, the question is whether Plaintiff received a valghasent
from plan participantgiving rise to 8§ 502(a) standing. The Court finds that Defendants
have not met their burden of establishing such an assignment.

Defendant’s argument that Plaintiff has a valid assignment for the purpose of § 502
standing ipremisecentirely on Plaintiff's allegation in the Complaint thatvas “assigned
certain rights, including but not limited to the right to submédical bills.” (Compl.  9;
see alsdD.E. No. 17 at 6l1). Defendantrelies on cases in our District in which courts
have held that Complaint allegations alone may demonstrate an assignment, ane therefor
a party “need not attach the assignments to their notice of removal or supply them with
their briefs” if “Plaintiff has unequivocally alleged that assignments exéshas pleaded
that it is relying on them to pport its right to recovery.”Premier Health Center, P.C. v.
UnitedHealth Grp. No. 11425, 2012 WL 1135608, at *6 (D.N.J. Apr. 4, 201she also
Sportscare of Am., P.C. v. Multiplan, Indlo. 164414, 2011 WL 500195, at *4 (D.N.J.
Jan. 24, 2011)hplding that factual allegations of an assignment were sufficient even
though provider plaintiff did not attach an actual assignment form).

As an initial matter, the Court notes that there are a number of cases inmctr dist
declining to confer standinbased on Complaint allegations alongee Medwell, LLC v.
Cigna Healthcare of New Jersey, Inblo. 133998, 2013 WL 5533311 (D.N.J. Oct. 7,
2013) (holding complaint allegations too vague to confer standigJersey Ctr. for
Surgery, P.A. v. HorizoBlue Cross Blue Shield of New Jersey, ,|I2008 WL 4371754
(D.N.J. Sept. 18, 2008) (same). Defendant’s implication that Complaint allegaitioes

are uniformly sufficient is incorrect.



More importantly, however, even if the Court were to accephfifas allegation
as true, it would still be insufficient to demonstrate a valid assignment deec¢ha
allegation is vague as to the scope of any benefits that Plaintiff received by a&sgigAmn
a minimum, gplaintiff suing under 8 502(a) by assignment must be assigned the right to
reimbursement, though sorseurts have held that more is needétiompare N. Jersey
Brain & Spine Ctr. v. Saint Peter’s Univ. Hosplo. 1374, 2013 WL 53664Q0at *3-4
(D.N.J. Sept. 25, 2013) (finding that an assignment of a tmhimbursement was
adequate)with MHA, LLC v. Aetna Health, IncNo. 122984, 2013 WL 705612, at *3
(D.N.J. Feb. 25, 2013) (stating that any purported assignment must “encompass the
patient’s legal claim to benefits under the plan”).

In this case, Plaintiff has not even alleged that he was assigned the right to
reimbursementthe allegation merely states that he was assigned “certain rights including
but not limited to the right teubmit medical bills (Compl. T 9) (emphasis added). The
Court will not speculate as to the scope of the other “certain rights” that Plhiasiff
alleged. Therefore, even if all that is required is an allegation that Rlaiatfassigne
the right to receive benefits, Plaintiff has not alleged a valid asgignfor § 502(a)
purposes.See Atl. Spinal Care v. HorizoNo. 134800, 2014 WL 3020702, at *3 (D.N.J.
June 30, 2014) (finding no need to address whether “the right to recover payment is
enough” because thereaw/no assignment of benefitaifjder eithe standard”).

It is also worth noting, as Judge Hammer does, that the Complaint allegations in
this case are much scarcer than those in cases where courts have found standing. For
example, irSportscareandPremier, the Complaints specifically allegdtketassignment of

benefits that would give rise to standing. (D.E. No. 16-8).8In Sportscare the



Complaint specifically alleged that: “At all times mentioned herein the plaintiffoutis
of-network and did not have a contract with any of the deféadharefore entitling the
plaintiff to be paid for services rendered to individual insureds through the use of
assignment of benefits documents or through patient reimbursentgmbrtscare2011
WL 223724 at *2. Similarly, inPremier, the Complaint quoted language from the
assignment stating “THIS IS A DIRECT ASSIGNMENT OF MY RIGHTS AND
BENEFITS UNDER THE POLICY.” Premier,2012 WL at *67 (emphasis in original).
Unlike the allegations in this caségtallegations inSportscareand Premierrepresented
that therewasan assignment of benefits, which inclddie right to reimbursement. As
Judge Hammer pointed out, our case is more similgietwell LLC vCigna Healthcare

of New Jerseywhere the court found that “vague” statements in a complaimadidive
rise to standingNo. 13-3998, 2013 WL at 5533311, at *1.

Finally, theCourt finds persuasive the fact that Defendapiseato acknowledge
that Plaintiff lacks ERISA standing. In its motion to dismiss, Defendantsfisptyg
argued that'Plaintiff has failed to allege facts sufficient to establish standing under
ERISA” and “[tihe Complaint is silent, howevexs to the specific language of the alleged
‘assignment’ or whether the assignments convey the authority to pursue the legsdtcla
issue.” (D.E. No5 at 3, 4)? Plaintiff arguesthat Defendarstcannot contend that an
assignment exists for the purposes of removal, but not for the purposes of staihdungj
Defendants are correct that it is within the Court’s authority torrgtaisdiction and
subsequently analyze the scope of the assignment for purposes of staeeiRrgemier

Health 2012 WL at 41, the Court is not forced to ignoBefendantsstanding arguments

2 Though the Court acknowledges arguments made in Defendants’ motiomitssgis does not decide
that motion at this time.



at this juncture. For example, Mbedwell the Court concluded that ambiguous complaint
allegations, coupled with the fact thatBDA affirmatively disputed Medwell’s standing,
did not satisfy the burden of demonstrating that removal was appropgviathvell 2013
WL at *4. Thesame is true here.

il. Whether Raintiff Asserts a Claim for Benefits

The second inquiry relevant to whether Plaintiff could bring this action under
ERISA is whether it is the type of actigoverned by ERISA. To constituséeclaim that
is subject to ERISA preemptipman action must be “a suit complaining of dahof
coverage for medical careXetng 542 U.S. at 210. 1Oto use the language of the statute,
the actiormust be “to recover benefits due to him under the terms of his plan, to enforce
his rights under the s of the plan, or to clarify his rights to future benefits under the
terms of the plan.” 29 U.S.C. 8 1132ccordingly, ERISA preempts claims regarding
coverage or denials of benefits “even when the claim is couched in terms of rdawno
negligence ath breach of contract.CardioNet, Inc. v. Cigha Health Corpr51 F.3d 165,
177 (3d Cir. 2014) (quotingryzbowski v. U.S. Healthcare, In245 F.3d 266, 278 (3d
Cir. 2011).

ERISA does not, bwever, preempt claims over tamountof coverageprovided
which includes disputes over reimbursemddt. As the Third Circuit clearly articulated
in CardioNet, Inc. v. Cignha Health Corp751 F.3d 165, 17178 (3d Cir. 2014),the
“distinction is key” between claims “seekimgverageunder a benefit plan, and claims
seekingreimbursementor coverage provided.”ld. “[A] provider may bring &ontract
action for an insures failure to reimburse the provider pursuant to the terms of the

agreement, while a claim seeking coverage of raicgee may only be brought under



ERISA.” Id. (citing Pascack Valley388 F.3d at 4084). By Defendard’ own admission,
Plaintiff “is seeking an increased reimbursement of benefits from Unit&IE. No. 8 at

7). This alone is sufficient to erar incuiry, as the law is clear that claimrdsputing
reimbursement amounts are not preempted by ERIS&dioNet 651 F.3d at 17278.
See alsoPassack Valley388 F.3d at 4084 (holding ERISA did not preemgiction that
was not about theright to payment, which might be said to depend on the patients'
assignments . . . but tia@nount,or level, ofpayment.}; Somerset Orthopedics Assoc., P.A.
v. Aetna Life Ins. Cp2007 WL 432986, at *1 (D.N.J. Feb. 2, 20Q@nintiff's claim not
preempted by ERISAbecatse it is merely based eras statedy the defendantthe
defendant failure topay correctly for the plaintif§ services, and thus ‘the dispute is not
over coverage and eligibility,e., the right to payment, but rather over the amount of
payment to which the [provider] is entitled.” (quotiBgnglewood Hosp. & Med. Cty.
AFTRA Health FundNo. 6-637, 2006 WL 3675261, at *5 (D.N.J. Dec. 12, 2006)).

Here, Plaintiff contends that Defendant fraudulently used Dr. Dapaah’s tax
identification numbetlinsteadof Plaintiff's tax identification number wheprocessing
Plaitniff's reimbursements.The parties do not dispute whether the submitted claims are
entitled to coverage by Defendanthey merely dispute whether the amount that
Defendant paid was correct. Maver, vihether Plaintiff is reimbursed #te lower in-
network rateor the higher out-ofietwork rate does not depend on any assignment by
patients to Plaintiff(SeeCompl. § 14 (“Said submissions were made pursuant to the billing
practices of Emergendhysicians of St. Clare’s.”). Rather, the reimbursement to Plaintiff
for medical services rendereeépends on the terms of any agreembetsveen Plaintiff

and Defendant.In fact, Plaintiffs may be asserting claims that patients could not even
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assert.See Pascack Vallgy88 F.3d at 403 (citinBlue Cross of California v. Anesthesia
Care Assoc. Med. Grp., Ind87 F.3d 1045 (9th Cir. 1999)

Defendant attempts to circumvent this fact by arguing that because Plaintiff is not
a participating provider witbefendant, it has no contraatderwhich it can bringclaims
against Defendant. (D.E. No. 8 at 8)o be sure, the question of whether a dispute is for
coverage or reimbursement is often intertwined with the question of whether an
independent legal duty exists, and courts have considered these issues t&gtherg.
Pascack Valley388 F.3d at 403 (holding claims not preempted because they disputed “the
amount or level, of payment, which depended on the terms of the [subscriber
agreement].”);Englewood Hosp.2006 WL at *5(same). Yet the fact that there is no
contract between the parties in this case, if true, would¢omtert Plaintiff's claims for
additional reimbursements into claims for coverage or the denial of ben#figould
simply mean thaPlaintiff's contract and breach of contract claims may ultimately lack
merit.

Finally, the question of whether a claim seeks coverage for benefits is often
informed by whether “interpretations of [the] benefit plans forms an esseatiaiffjthe]
claim.” Aetng 542 U.S. at 213. Here, determining whether Defendant used the @nprop
tax identification number to reimburse Plaintiff does not require the court to look at th
terms of patients’ plans, lending further support to Plaintiff's argument thaddta is

not preempted by ERISA.
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c. Whether There is an Independent LegaDuty

Because the Court finds that Plaintiff could not have brought its claim under
ERISA, it does not need to consider whether there is an independent legal duty that is
implicated by Defendant’s actions.
V. CONCLUSION

For the reasons set forth above,

IT IS on this 29th day of December, 2014,

ORDERED that this Court adopts Judge Hammer's Report and Recommendation,
(D.E. No. 16), as the Opinion of the Court; and it is further

ORDERED that Plaintiff's motion to remand, (D.E. No. &,GRANTED; and it
is further

ORDERED that this matter is hereby REMANDED to the Superior Court of New
Jersey, Morris County; and it is further

ORDERED that the Clerk of the Court shall mark this case CLOSED.

s/ Esther Salas
Esther Salas, U.S.D.J.
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