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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BEVERLY HILLS MOTORING, INC.and
MILESTONE MOTORCARS LLC
Civil Case No. 4-756(FSH)
Plaintiffs,
OPINION & ORDER

V.
Date: Januarg0, 2015

TODD MORICIland

MORICI MOTOR SPORTS LLC

Defendans.

HOCHBERG, District Judge:

This mattercomes before the Court upon Thirdrty Defendant Collectible Exotic
Motor Cars, LLC’s(“Collectible”) and ThirdParty Defendant Thomas E. Johnsqfil®hnson”)
motiors to dismissTodd Morici (“Morici”) and Morici Motor Spats, LLC’s (“MMS”) third-
party complaintpursuant to Federal Rule of Civil Procedure 12(b){®e Court has reviewed
the submissions of the parties and considers the motion pursudmderal Rule of Civil
Procedure 78.

l. BACKGROUND

Morici and MMS’s thirdparty complaintalleges the following facts. In February 2013,
Johnson told Morici about a 1967 275GTB Ferrari (“the Ferrari”) for sale in NewyJbysa
person named RobeAweiben (“Zweiben”).After inspecting the Ferrari, Morici purchased it

from Zweiken and paid Johnson a $10,@a®nmission.
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Johnson subsequentiyld Morici that he had agtential buyer for the Ferrari namgay
Broad (“Broad”).Morici quoted a pricendtold Johnsorthat if the Ferrari was sold to Broad
within one week at that price, then MMS would pay Johnson a commission of $2900€
told Johnson that his ownership of the Ferrari was confidential and that he did not want it
“shopped” to any potential buyer other than Brodmhnson agreed to Morici’'s termideither
Morici nor MMS agreed to pay Johnson a commission onodimgr future sale of the Ferrari.
Broad did not purchase the Ferrari.

Around April 2013, Collectible, acting through an agent named Andrew Cohen
(“Cohen”),! approached Morici to discuss purchasing the Fe@atien askefbr a commission
of $10Q000if the Ferrari could be sold for $1.6 millioMorici agreed, on the condition that
Cohen would noalso receivea commission from Collectible.

On May 8, 2013, Cohen traveled to New Jersey to inspect the FAtridrat time, Cohen
asked Morici for a signed statement that Cohen would be g&d00,000commissionon
consummation othe sale to CollectibleMorici wrote an emailstating such to Cohen, then
printed and signed the email (the “Commission Agreement”), wiiiohici handedto Cohen.
When Coheradmitted toMorici that Collectible would also be paying Cohenaanmissionon
the proposed sal®lorici threatened t@easediscussionsinless Cohen agreed that MMS would
not owe Cohen a commission and returned the Commission Agreement. Cohen agueed,
Morici crumpled up the Commission Agreement and threw itaritashcanLater, when Morici
was out of the roomCohen retrieveé the Commission Agreemerftom the trashcanwithout
Morici’'s knowledge Later that day, Cohen signed a contract on behalf of Collectible purchasing

the Ferrar(the “Sales Agreement”)

1 Cohen is a Plaintiff in this matter.



On March 8, 2014, Johnson told Brandon Lawrence of Sportscar dtahahMorici was
“a bad guy,” had “screwed him out of a commission,” and that Morici’s “word wagauat.”

. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim teefehat is plausible on its face Ashcroft v. Igbgl129 S.

Ct. 1937, 1949 (2009) (quotirBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007%ee also
Phillips v. County of Alleghen%15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating. a claim requires
a complaint with enough factual matter (taken as true) to suggest the requiredteléims does
not impose a probability requirement at the pleading stage, but instead simplprcalt®ugh
facts to raise a reasonable expectatibat discovery will reveal evidee of the necessary
element.”(citationsomitted).

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis.“First, the factual and legal elements of a claim should be sepafaieDistrict Court
must accept all of the complaint’'s welleaded facts as true, but may disregard any legal
conclusions.Second, a District Court must then determine whether the facts alleged in the
complaint are sufficient to show that the plaintiff haslaugible claim for relief.”"Fowler v.
UPMC Shadyside578 F.3d 203, 2141 (3d Cir. 2009) (citations omitted)A pleading that
offers labels and conclusions or a formulaic recitation of the elemeatsaidse of action will
not do.Nor does a complaint suffice if it tenders naked assertions devoid of furtheal factu
enhancementlgbal, 129 S. Ct. at 194%itationsomitted).

Under Federal Rule of Civil Procedure 9(b), “[ijn alleging fraud or mestakparty must
state with particularity the circumstances constituting fraud or mistake. Mahtent,

knowledge, and other conditions of a person’s mind may be alleged generally.” Rule 9(b)



requires plaintiffs to “plead with particularity the ‘circumstances’ of flegad fraud in order to
place the defenads on notice of the precise misconduct with which they are charged, and to
safeguard defendants against spurious charges of immoral and fraudulent belsmuiie”
Indus. Machinery Corp. v. Southmost Machinery Corg2 F.2d 786, 791 (3d Cir. 1984§gt.
denied 469 U.S. 1211 (1985). To satisfy the pleading requirement, plaintiffs may plead the
specific conduct alleged to be fraudulent along with the “date, place or timeththaileged
fraud occurred or use some “alternative means of injectingsppacand some measure of
substantiation into their allegations of frauttd” Vague or conclusory allegations of fraud will
not survive a motion to dismisk re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1418
(3d Cir. 1997).

1. DISCUSSION

Collecible has moved to dismiss Morici and MMS’s claims faud irst Count),
breach of contractThird Counj, breach of implied covenant of good faith and fair dealing
(Second Coung)and for attorneys’ feeg-ourth Count)Johnson has moved to dismigerici
and MMS'’s claims fortortious interference with prospective economic relations (Fifth Count)
anddefamation (Sixth Count)

a. First Count: Fraud

Third-Party Plaintiffs assert a fraud claim against Collectible over the executithre of
Sales and Commission Agreemefil® state a claim for fraud under New Jersey law, a plaintiff
must allege (1) a material misrepresentation of fact; (2) knowledgel@f of its falsity; (3)
intention that the other person rely on it; (4) reasonable reliance thereloa dthér person; and
(5) resulting damage.Frederico v. Home Deppts07 F.3d 188, 200 (3d Cir. 2007) (citing

Gennari v. Weichert Co. Realtor891 A.2d 350, 36468 (1997)). Although “conditions of mind



... may be averred generally,” Federal Rule of Civil Procedure 9(b) apphasgeist pleading
standard to fraud claims such that “the circumstances constituting franidtake shall be stated
with particularity.” To meet this standard, a plaintiff “must plead or allege ttee tiane, and
place of the alleged fraud or otherwise inject precision or some measure ahtabeh into a
fraud allegation.’Fredericq 507 F.3d at 200.

Although ThirdParty Plaintiffsallege that Cohen acted deceitfullyn misrepresenting
that Collectible would be paying Cohen a commission and in retrieving the Commissio
Agreement from the trashcasT hird-Party Plaintiffs claim for fraud fails because the complaint
fails to allege any damage or harm resultingrom a reliance onCohens alleged
misrepresentations. Themplaint state onlythat Third-Party Plaintiffs‘suffered economic and
other injury” (Dkt. No. 24 1 21 The complaint does not allegarticularfacts in support of this
conclusion— does not allege, for example, that Thirdrty Plaintiffs weranducedto pay a
doubled commission as a result of Cohafeseit nor does it allege that Thullarty Plaintiffs
were, in any way, disadvantaged by tBales AgreementThird-Party Plaintiffs’ bare and
conclusory recitation of thkegal element of harm fails to satisfy the pleading requiremehts
Twomblylgbal, let aloneFederal Rule of Civil Procedure 9(I9ee, e.g White v.Brommer 747
F. sup. 2d 447, 466 (E.D. Penn. 2010) (dismissing tort claim because “conclusory recitation” of
element of harm, without pled facts, failed to mé&bmblystandard);Yost v. General Motors
Corp, 651 F. Supp. 656, 658 (D.N.J. 1998)smissing frauctlaim because “plaintiff fails to
plead facts to show that he relied to his detriment on any such representations”)

b. Third Count: Breach of Contract
Third-Party Plaintiffs assert that Cohen’s actions constitute a breach of the Sales

Agreement between Collectible and Thirdrty Plaintiffs.The elements of a breach of contract



claim under New Jersey law are that: (1) a valid contract exists; (2) the aaffandterially
breached the contract; and (3) the plaintiff suffered damages as a fekeltoeachFletcher
Harlee Corp. v. Pote Concrete Contractors, |@21 F. Supp. 2d 831, 833 (D.N.J.
2006)(citing Coyle v. Englander;s488 A.2d 1083, 1088—-89 (N.J. Super. Ct. App. 1985)).

Third-Party Plaintiffs’ complaint fails to allege any damasydfered as a result of the
alleged breach beyond a conclusory recitation that Pamly Plaintiffs have “suffered
economic and other injury.” (Dkt. No. 2428.) As above, his bare statement does not meet the
federal pleading requirements.

c. Second Cout: Breach of Implied Covenantof Good Faith

Third-Party Plaintiffs also assea claim against Collectible for breach of the implied
covenant of good faith and fair dealirff§f£]very contract in New Jersey contains an implied
covenant of good faith andifalealing.” Kalogeras v. 239 Broad Ave., L1.@97 A.2d 943, 953
(N.J. 2010) (quotingsons of Thunder v. Borden, In690 A.2d 575, 587 (N.J. 199 New
Jerseygenerally recognizestkaeach of the implied covenant of good faith and fair dealiaign
in three circumstances: (1) to rectify a party’s unfair exercise of discre®yrio redress a
party’s badfaith performanceand (3) to include additional terms not expressly part of the
contract but consistent witthe parties’ expectationSeidenberg v. Summit Bank91l A.2d
1068, 1076 (N.J. Super. Ct. App. Div. 2002).

Third-Party Plaintiffs’ complaint fails to state sufficient factssttwatetheir claimwithin

one of these broad buckets. Indeed, the complaint only suggests one expectationroépegfo

2 The complaint asserts the implied covenant claim “in connectittmntiae sale of the subject
car” (Dkt. No. 24 11 24-25.) Such phrasing does not clearly indicate wtib#iEnird-Party
Plaintiffs intend to assert theplied covenanallegedly breachedas that of the Sales
Agreemenbpr the Commission Agreemeidecause this Court’s reasoning above applies in
either instance-and applies even if the Court were to read thdiedgovenant claim as a
standalone claim as some New Jersey courts have-ebeeCourt need not attempt to discern
Third-Party Plaintiffs’ intent from this inartful wording.



for Collectible under the Sales Agreement: Collectible was to pay -Pairty Plaintiffs $1.6
million (Third-Party Plaintiffs’ own asking price) in exchanf@ the Ferrari.As far as an
implied additional term, the only such term to which tdmnplainthints is that the parties
expected that Cohen would only receive one commissfomr-eitherCollectible or ThirdParty
Plaintiffs2 This term may be read into the allegations that Meepeatedly refused to negotiate
the sale or commission with Cohen unless Cohen agreed that Cohen would not receive a
commission from ThirdParty Plaintiffsif hewould also receiva commission from Collectible
(Dkt. No. 21 1 13, 16Nonetheless, the complaint only alleges that C@temptedo procure
a second commission on the sale;dbmplaint clearly indicates that ThiRarty Plaintiffs never
paid Cohen a commissi@and alleges instead that Morici did not realize that Cohen intended to
collecton the trashed Commission Agreement until Cohen initiated this laBkit No. 21
117.) In other words, even were Thiféarty Plaintiffs to establish through discovery that such
an implied term was intended by the parties, the complaint itself allbgethe term was not
breached.

Stated another way, the implied covenant of good faith and fair dealing prethahes
“neither party shall do anything which will have the effect of destroginmjuring the right of
the other party to receive the fruitd the contract.”Kalogeras 997 A.2d at 953 (quoting

Palisades Properties, Inc. v. Brune07 A.2d 522, 531 (1965))he complaint puts forward no

3 Such a reading of the complaint requires accepting Ity Plaintiffs’ cotentions that
Cohen’s alleged deceits in procuring the Commission Agreement impute totiBldlaader the
law of agencyBecause ThirdParty Plaintiffs’ implied covenant claim fails for the separate
reasons stated above, the Court need not considéndhly factspecific inquiry at this an early
stage in the litigation.



allegations that would allow a plausible inference that TRaidy Plaintiffs were denied “the
fruits of the contractz—namely, a $1.6 million payment in exchange for the Fetrari.
d. Fourth Count: Attorneys’ Fees

Because the Court finds that Thirdrty Plaintiffs have failed to state a claim against
Collectible, the Court denies their requestdttorneys’ fees from Collectible.

e. Fifth Count: Tortious Interfe rence with Prospective EconomidRelations

Third-Pary Plaintiffs assert that Johnson’s statements to Lawrence constitute tortious
interference with prospective economic relations. Under New Jersey laainafolr tortious
interference with prospective economic relations requires that the plain@tlids (1) a
reasonable expectation of economic advantage; (2) that economic advantagst wasaldirect
result of defendant’s malicious interference; and (3) plaintiff sufferecagasiamorte Burns
& Co. v. Walters 770 A.2d 1158, 1170 (N.J. 2001).

Third-Party Plaintiffs’ complaint fails to allege a reasonable expectation of egono
advantage. The complaint alleges that Johnson’s statements to Lawrerfocegexitre with and
harm Morici’'s business relation with Brandon Lawrence and his companys&poltaliano,”
but the complaint proffers no more specific allegation of expected economintagiraThe
complaint does not, for example, allege that Morici was in business negotiatibrsawitence
or Sportscar lItaliano oeventhat Morici had discussea possibledeal with Lawrence or
Sportscar Italiano Instead, ThireParty Plaintiffs contend that a reasonable expectation of
economic advantage exists because it may be presumed that two parties withinedyrelahe
market—here,the dealing of classic caramay be presumed to engage in business relations at

some undefined future time. Such a presumption is far too attenuated to be a “reasonable”

4 Indeed, Collectible asserts in its motion papers thatccordance with the Sales Agreement,
Collectible paidThird-Party Plaintiffs their asking price of $1.6 million.



expectation of economic advantage. THrarty Plaintiffs provide the Court no cases in which
courts havesustained a similar claim on analogously attenuated presumptions, and irgleed, a
Johnson argues in his motion briefing, the cabes Third-Party Plaintiffsdid cite concern
specific, contemplated business de&lseHarris v. Per| 197 A.2d 359464 (N.J. 1964);Louis
Kamm, Inc., vFlink, 175 A 62 69-70 (N.J. 1934);Leslie Blau Co. vAlfieri, 384 A2d 859,
864—65(N.J. SuperCt. App. Div. 1978);Myers v. Arcadio, In¢.180 A2d 329, 331 (N. Super.
Ct. App. Div. 1962) Sustick v. Slatinal37 A2d 54, 57-58N.J. SuperCt. App. Div. 1957);
McCue v. Depper9l A.2d 503, 504-508N.J. SuperCt. App. Div. 1952).
f. Sixth Count: Defamation

Third-Party Plaintiffs also assert a claim agaidshnson for defamatiorThird-Party
Plaintiffs’ complaint, however, only alleges defamatory statements made by Johnson about
Morici. (Dkt. No. 21 19.) Because the complaint fails to allege that Johnson made defamatory
statements about MMS, MMS has failed to state a claim for defamaliom remaining
paragaphs of this subsection deal only with Morici’s claim for defamation.

A New Jersey claim for defamation consists of the following elemefifstlfe assertion
of a false and defamatory statement concerning another; (2) the unpdvilelgkcation of tha
statement to a third party; and (3) fault amounting at leas¢gligence by the publishet.eang
v. Jersey City Bd. of EAU®69A.2d 1097 1113 (N.J. 2009(citations omitted)‘A defamatory
statement, generally, is one that subjects an individual to contempt or ridicule, oharthsita
persons repuation by lowering the community’s estimation of him or by deterring others from
wanting to associate or deal with hinG’D. v.Kenny 15A.3d 30Q 310 (N.J.2011) (citations

omitted).



Whether a statement is defamatdnpwever,depends on “its content, verifiability, and
context.”Lynch v. N.J. Educ. Assp@35 A.2d 11291136 (N.J. 1999). Ae statement must be
one of factableto be proven true or falséd. at 1137.Statements of pure opinion do not satisfy
this requirement because such statements only “reflect a state of mindhenefore generally
“cannot be proved true or falsdd. For example, stating a person “was dishonest and lacking in
integrity” is an opinion that is generally not subject to verificati®ualrajaney v. Petricha885
A.2d 496 503-504 .J. SuperCt. App.Div. 2005).Similarly, here, Johnson’s statements that
Morici “was a bad guy” and that Morici’'s “word was not good” are statemantgpinion that
are not actionable under New Jersey defamation law.

Allegedly defamatory statements of “mixed opinion,” on the other hand, may be
actionable. A “mixed opinionis one that is “apparently based on facts about the plaintiff or his
conduct that have neither been stated by the defendant nor assumed to exist tiethi phae
communication.”Kotlikoff v. The Comty. Newd44 A.2d 10861089 (1982).Such a mixed
opinion statement thamplies “reasonably specific assertions” of “underlyioigjective facts
that are false may be actionableward v. Zelikovsky 643 A.2d 972 979 (N.J. 1994)For
example, a defenddstalleged statement that the plaintiff “cooked the ®okas found
actionable because underlying the statement were-faspecifically alleged and with sufficient
evidence” and “capable of being proven objectively falstiiat the plaintiff engaged in
financial improprietiesSee Mangan v. Corp. Synergies Gi§34 F. Supp. 2d 199, 26205
(D.N.J. 2011). Johnsonallegedstatement that Morici “screwed him out of a commission” may
be asimilar and actioable statement of mixed opiniohe complaint alleges that Morici did
not pay Johnson a commission on arliea proposed sale because the sale was not

consummated within one week, as Morici and Johnson agreed.

10



Johnson contends that Morici fails to state a claim for defamation because theirdompla
does not adequately allege fault, the third element of defamation laid out abev8upreme
Court requires some showing of fault for a defamation cl&@eriz v. Robert Welch, Inc418
U.S. 323, 347(1974);see also Steaks Unlimited, Inc. v. Dear6#3 F.2d 264, 272 (3d Cir.
1980) ([The] First Amendment forbids states to impose liabilitgr defamation]without
fault.”). When theplaintiff is a private person, he or she need show only that the defendant was
negligent.McLaughlin v. Rosanio, Bailets & Talamo, In€¢51 A.2d 10661072 (\.J. SuperCt.

App. Div. 2000);see also Feggans v. Billingtoé77 A.2d 771775 (N.J. SuperCt. App. Div.
1996) (requiring a showing that defendant negligently failed “to ascertainutheotr falsity of

the statement before communicating ifphnson entends that Morici’'s complaint fails to plead
fault because Johnson was not, in fact, paid a commission by Morici and it was Jolomgon’s
opinion that this was a result of Morici “screw[ing]” Johnson. As described above, however, t
complaint alleges #t Morici did not pay Johnson a commission on the sale of the Ferrari
becausehe conditions of that sal® which Johnson agreeethat it be consummated within one
week to Broad-were not metan allegation which, if proven true, may be sufficient to establish

Morici’'s defamation clain®.

® Johnson also argues that Morici’s defamation claim should be dismissed because Jehason ha
qualified privilege. An otherwise defamatory statement may be found to be getvibased on

“(1) the appropriateness of the occasion on which the defamatory information ghpdbli2)

the legitimacy of the interest thereby sought to be protected or prdnaoie (3) the pertinence

of the receipt of that information by the recipie®&inhauer v. Manoukigrb20 A.2d 1154,
1169-70 (N.J. Super. Ct. App. Div. 1987). The complaint does not allege facts specific to the
“appropriateness of the occasion” and, as to the second and third elements, alletied trdy
recipient of the allegedly defamatory statements, Brandon Lawrence,s@as #ie classic car
market.Although it may be likely that Johnson is protected by a qualified privilegegthia€ts
alleged in the complaint are not enough to find Johnson’s asserted defense appardaten the
of the complaint andismiss Moricis claim.

11



V. CONCLUSION & ORDER

For the reasons stated above,

IT IS on this 26h day of January, 2015,

ORDERED thatCollectible Exotic Motor CarLLC’s motion to dismiss (Dkt. No. 31) is
GRANTED; and it is further

ORDERED that Thomas E.Johnson’s motion to dismiss (Dkt. No. 32)GRANTED
IN PART AND DENIED IN PART ; and it is further

ORDERED that the First, Second, Third, Fourth, and Fifth Counts of Todd Mo&ois
Morici Motor Sports, LLC’s thireparty complaints against Collectible Exotic Motor Car, LLC
andThomas EJohnson ar®ISMISSED; and it is further

ORDERED thatMorici Motor Sports, LLC’s Sixth Count against Thomas E. Johnson is

DISMISSED, but that ToddMorici’s Sixth Countagainst Thomas E. Johns@mains.

IT 1S SO ORDERED.

/sl Hon. Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.
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