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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KNIGHTS FRANCHISE SYSTEMS, INC,,
a Delawar e Cor poration, :

Plaintiff, Civil Action No. 14-881 (ES)
V. OPINION & ORDER
PUREWAL ENTERPRISES, LTD, a
Washington Limited Partner ship; and :
GURINDERJIT PUREWAL, an individual, :

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before the Court on PifiiKnights Franchise Systems, Inc.’s motion
for default judgment as to Defendant Purewal Emises, LTD pursuant to Federal Rule of Civil
Procedure 55(b)(2). The motion is unopposed. Having ciolesed Plaintiff's submissions, the
Court hereby DENIES Plaintiff’'s motion for default judgment.
l. FACTUAL BACKGROUND

On February 4, 2010, Plaintiff entered in¢o franchise agreement (the “Franchise
Agreement” or “Agreement”) with Purewal Enteiges for the operation of a 100-room Knights®
guest lodging facility located i8helbyville, Indiana. (D.E. & 1, Complaint (“Compl.”)  %ee
also D.E. No. 1, Ex. A (“Franchise Agr.”)). Puwant to the Franchise Agreement, Purewal
Enterprises was required to make periodic paymeniaintiff for royalties, taxes, reservation
fees, among other fees (colleely “Recurring Fees”). (Compl.f1). Plaintiff could terminate

the Franchise Agreement, with notice, “if Pued Enterprises (a) discontinued operating the

! Plaintiff only seeks default judgment against Purewal Enterprises, LS&D(E. No. 13).
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Facility as a Knights® guest lodging establishinen (b) lost the right to possession of the
Facility.” (Id. { 14;see alsoFranchise Agr. 8 23). Pursuant to section 23 of the Franchise
Agreement, Purewal Enterprises agreed that, enetrent of a termination of the Agreement, it
would pay Plaintiff liquidated damages in accoamwith a formula detailed in the Agreement.
(Compl. 1 15; Franchise Agr. 8 23). Additionallypursuant to section 28 of the Franchise
Agreement, Purewal Enterprisesegd that the non-prevailing party would be obligated to “pay
all costs and expenses, includirgasonable attorneys’ fees, in@d by the preailing party to
enforce this Agreement or collect amounts oweder this Agreement.” (Franchise Agr. § 28).

Effective as of the date of the Franchisgreement, Gurinderjit Purewal (“Purewal”), a
member of Purewal Enterprisegstovided Plaintiff with a Guanty of Purewal Enterprise’s
obligations under the Agreemt. (Compl. {1 3, 1%ee alsd.E. No. 1, Ex. B (“Guaranty”)).
Under the terms of the Guaranty, Purewatead that, upon a default under the Franchise
Agreement, he would “immediately make egmyment and perform or cause Franchisee to
perform, each unpaid or unperformed obligatiofri@nchisee under the Agreement.” (Guaranty
at 1;see alsaCompl. 1 18).

On December 30, 2010, Purewal Enterprised fibe Chapter 11 Bankruptcy in the United
States Bankruptcy Court, Westddistrict of Washington. (Compf] 20). By order dated July 6,
2011, the United States Bankruptcgu®t, Western District of Wagigton authorizedPlaintiff to
terminate the Franchise Agreement due to PurBwedrprises’ rejection dhe Agreement via the
bankruptcy proceeding.d, § 21; D.E. No. 1, Ex. C). Bytker dated August 31, 2011, Plaintiff
notified Purewal Enterprises that, in accordance with the July 6, 2011 order, the Franchise
Agreement terminated effective August 31, 2011. (Cofnp2; D.E. No. 1, Ex. D). Furthermore,

Plaintiff advised Purewal Enterprises tha tompany was obligatéd pay Plaintiff $24,960.00



in liquidated damages and all outstanding Reogrfrees through the termination date of the
Franchise Agreement. (Comfjl.22; D.E. No. 1, Ex. D). On or around October 6, 2011, the
United States Bankruptcy Court for the Western District of Wasbm dismissed Purewal
Enterprises’ Chapter 11 Brruptcy. (Compl. § 23).

On February 12, 2014, Plaintiff filed the inst@amplaint. (D.E. Nol). That same day,
Plaintiff forwarded the Summonand Complaint to Recon Management Group (“Recon”) to
effectuate personal service upon Purewal Entepri¢B.E. No. 13-2, Céfication of Bryan P.
Couch in Support of Motion for Final Judgment byf&dt as to Purewal Enterprises, LTD Only
(“Couch Cert.”) T 4). Riintiff's counsel certifies that Ren was unable to locate Purewal
Enterprises despite diligeefforts and inquiry. I¢l. 1 5;see alsd.E. 13-2, Ex. A, Affidavit of
Diligent Efforts as to Defendant, Purewal Bpteses, LTD (“Aff. Diligent Efforts”)). Plaintiff's
counsel further certifies thdiy letter dated March 26, 2014, Pld#intserved defendant Purewal
Enterprises, Ltd. with a copy of the Summarsd Complaint via certified and regular mail
pursuant to New Jersey Court Rdtd-4(b)(1)(C).” (Couh Cert. 1 6). A copy dhat letter states
that it was sent “via regular awedrtified mail.” (D.E. No. 13-2, Ex. Balterations in formatting)).

The Complaint contains five claims agaifairewal Enterprises, respectively: (1) an
accounting claim; (2) a breach of contractiml for liquidated damages in the amount of
$24,960.00; (3) a claim in the alternative for actual damages in an amount to be determined at trial
if the Court decides that Purewal Enterprisasoisliable to pay Plaintiff liquidated damages; (4)
a breach of contract claim for Recurring Féaegshe amount of $63,820.54; and (5) an unjust
enrichment claim in the amount of $63,820.54. (@brat 6-10). AdditionBy, Plaintiff asserts
that, pursuant to the Guaranty, Purewal is liabl®laintiff for Purewal Enterprises’ liquidated

damages in the amount of $24,960.00 or for actual damages in an amount to be determined at trial,



Plaintiff also claims that Punal is liable for Recurring Fees in the amount of $63,820.5. (
1 49). Finally, Plaintiff seeks intereatforneys’ fees, and costs of suild. @t 8-10).

On August 20, 2014, Plaintiff requested an enfrgtefault against Purewal Enterprises for
failure to plead or otherwise defend. (D.E. No. 1The Clerk of the Court entered default against
Purewal Enterprises the next day. (D.E.d&ag. 21, 2014). By letter dated September 4, 2014,
Plaintiff sent Purewal Enterprises a copy of its e=sjdior entry of defaulind the Clerk’s resulting
entry of default. (Couch Cert. § 9; D.E. N@-2, Ex. C). On Novends 17, 2014, Plaintiff filed
the instant motion for defauligigment against Purewal Enterpsis€D.E. No. 13). The motion
IS unopposed.

1. DISCUSSION

“Before entering default judgmerthe Court must addressetthreshold issue of whether
it has personal jurisdiction and subject matter jurisdiction over the parBesdential Ins. Co. of
Am. v. Bramlef{tNo. 8-119, 2010 WL 2696459, at *1 (D.N.JlyJé, 2010). The Court has subject
matter jurisdiction over the insteoase pursuant 28 U.S.C. § 1332P&sntiff and Defendants are
citizens of different states andetamount in controversy in this tter, exclusive of interest and
costs, exceeds $75,000. (Compl. 11 1-5). Furttwearnthe Court has personal jurisdiction over
Purewal Enterprises pursuant to section 28 efftanchise Agreement, as the parties consented
“to the non-exclusive personal jurisdiction of . . . the United States District Court for the District
of New Jersey.” Ifl. 1 6 (quoting Franchise Agr. § 28)). Finally, venue is proper pursuant to
section 28 of the Franchise Agreement because ttiegpaonsented to “venue in . . . the United
States District Court for ghDistrict of New Jersey.[Franchise Agr. § 2&ee alsaCompl. 1 8).

“Before granting a default judgment, the Wb must determine (1) whether there is

sufficient proof of service; (2) whether a suffiot cause of action was stated; and (3) whether



default judgment is proper. Teamsters Health & Welfare Furad Phila. & Vicinity v. Dubin
Paper Co, No. 11-7137, 2012 WL 3018062, at *2 (D.NJduly 24, 2012) (internal citations
omitted). “Plaintiff bears the burden of establishing sufficient service of procésslérson v.
Mercer Cnty. Sheriff's Dep'tNo. 11-7620, 2013 WL 5703615, at *3 (DIJNOct. 17, 2013) (citing
Grand Entm’t GroupLtd. v. Star Media Sales, In@88 F.2d 476, 488 (3d Cir. 1993)). Itis “error
as a matter of law for [a] district court to enter a default judgment against [a defendant] when it
was never served.Petrucelli v. Bohringer & Ratzinged6 F.3d 1298, 1304 (3d Cir. 1995).

Service of process upon a corporation is gosd by Federal Rule of Civil Procedure
4(h)(1). Rule 4(h)(1) states that service uparoigoration, partnershimr association may be
effectuated “(A) in the manner prescribed byldRd(e)(1) for serving an individual; or (By
delivering a copy of the summonsdof the complaint tan officer, a managing or general agent,
or any other agent authorized by appointment olalyto receive service girocess.” Fed. R.
Civ. P. 4(h)(1). Rule 4(e)(1) permits a pl#into serve a copy of the summons and complaint
upon a defendant by “following state law for servingummons in an action brought in courts of
general jurisdiction in the state where the distrieirtis located or where 1séce is made.” Fed.
R. Civ. P. 4(e)(1). Because this Court is located in New Jersey and service was attempted in
Washington,D.E. No. 13-2, Ex. B service is proper if it is inccordance with either New Jersey
or Washington law.

Plaintiff contends that seioe was proper pursuant tdew Jersey Court Rule 4:4-
4(b)(1)(C). (Couch Cert. 1 6). New Jergayurt Rule 4:4-4(b)(1)(C) provides that:

If it appears by affidavit satisfying theq@irements of R. 4:8(b) that despite

diligent effort and inquiry personal sé&®& cannot be made in accordance with

paragraph (a) of this rule, then,nsistent with due process of laim, personam

jurisdiction may be obtained over any defemda . [by] (C) mailing a copy of the

summons and complaint by registered or certified mailyrn receipt requested
and, simultaneously, by ordinary mail to. . a corporation, partnership or



unincorporated association that igbgect to suit undem recognized name,
addressed to a registered agent for sereict its principal phce of business, or
to its registered office.
N.J. Ct. Rule 4:4-4(b)(1)(C) (emphasis addeHpwever, Plaintiff has not established that the
Summons and Complaint were sent return recequiested, as required by New Jersey Court Rule
4:4-4(b)(1)(C). See Travelodge Hotels, Inc. v. CPK, Jri¢o. 13-47962014 WL 2611836, at *2
(D.N.J. June 10, 2014) (dedlg to enter default judgent because the pldiihfailed to establish
that the summons and complaint were sent return receipt requeAmadrdingly, Plaintiff has
not demonstrated that service was proper under theJiesey rules. Plaintiff has not even alleged
proper service under Washington rules, and the<Cthurt does not evaluate whether service was
in accordance with Washington law.
1.  CONCLUSION
Because Plaintiff has not demonstrated propmice the Court declines to enter a default
judgment.
Accordingly, IT IS on this 25th day of June 2015,
ORDERED that Plaintiff's Motion for Default Judgment, (D.E. No. 18)DENIED without
prejudice; and it is further
ORDERED that if Plaintiff chooses to refile thaefault judgment motion in this matter, it
shall submit a brief in accordance with Lo&ivil Rule 7.2, and thérief shall address how
Plaintiff properly effeatated service of process upon Deferiddurewal Enterprises pursuant to
either New Jersey or Washington law governing service of process.
SO ORDERED.

s/ Esther Salas
Esther Salas, U.S.D.J.




