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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RACHEL B, : Civil Action Nos.

14-CV-01153 (CCC) (CLW)
Plaintiff,
V.
HORIZON BLUE CROSSBLUE SHIELD OF OPINION AND ORDER
NEW JERSEY, :
Defendant.

WAL DOR, United States M agistrate Judge

This matter comes before the Court upon a mdipMovantNew Jersey Department of
Banking and InsuranggDepartment”) to quashthe subpoen@laintiff, Rachel B, served upon
non-party HMSPermedion, Inc!Permediof). For the reasons set forth below, the Court denies
Movant’s motion.

l. Background

On February 21, 2014, Plaintiff filed suit against Defendant, Horizon Blue Cross Blue
Shield of New Jersey (“Horizon”Yor recovery of benefits under 19 U.S.C. 81132(a)(1)(B)
(Complaint,ECF No. 1) Plaintiff, Rachel B.hasa history of mental iless including an eating
disorder, depression, anxieand ADHA. On April 4, 2013Rachelwas admitted to OlivePyatt
Center (“OliverPyatt”), for partial hospitalizatiomf her eating disorder and other related mental
health illnesses (Compl. at 12). Plaintiff's medical expensesere coveed through April29,

2016. ®e was not releaddrom Oliver Pyatt until June 25, 2013Compl. at 17).Defendant,

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2014cv01153/300579/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2014cv01153/300579/36/
https://dockets.justia.com/

Horizon is the insurer of Plaintiffs mental health benefits and Magellan vBeghh Health
(“Magellan”) is the administrator of that insurance plan. (@b at 13). Oliver-Pyatt appealed
the denial of Rachel's benefits to Magellan avitkn that was denied, submitted a second level
appeal tdHorizonthat was also deniesh May 3 2013 (Compl. at 117-21).

The New Jersey Independent Health Care Appeals Program (“IHCAP”sahaoividuals
to appeal denialof payment by their health benefits plan to the New Jersey Department aid@anki
and Insurance (“Department”). Bijef, at 2 ECF No. 29). Any decision as to benefit
determinations made pursuant to IHCAP are binding on both par@é&sntiff submitted an
external appeal application to the Department on May 6, 2013. (Brief, at 2). Her appeal was
referred to Permedigan independent review organization used by IHCAPRerdhediordenied
Rachel’'s appeabn May 8, 2013 (Brief, at 5). When Rachel was discharged on June 25, 2016
she had $80,000 in uncovered medical expen&ssmpl. at 122).Rachel filedsuitin the District
of New Jersewn February21, 2014 to compel Horizon fmay for her treatment(Compl. at 16).

On May 3, 2016 Plaintiff subpoenaed Permedarrtall documents regarding [Plaintiff's]
claim and/or appeal with [Horizon] . . . [including, but not limited to], all medicaleres|
correspondence, invoices, and identification of medical reviewers by naieef, at 23). In
response, thBepatmentfiled theinstantMotion to Quastthe thirdparty subpoenthat is now
before this Court. (ECF No. 29).

The Departmerdirgues the information sought by Plaintiff is not discoverable pursuant to
the confidentiality mandate tfie New Jersey Health Care Quality AtJ.S.A. 26:2912f). The
confidentiality mandate indicates:

“The covered person's medical records provided to the Independent Health Care Appeals

Program and the independent utilization review organization and the findings and

recommendations of the organization made pursuant to this act are confidehshibd
be used only by the department, the organization and the affected carrier forpibsepur



of this act. The medical records and findings and recommendations shall not otherwise be
divulged or made public so as to disclose the identity of any person to thbgnelate,

and shall not be included under materials available to public inspection pursuant to
P.L.1963, .73 (C.47:1A-1 et sefj.XN.J.S.A. 26:2S-12f).

Plaintiff maintains that this provision of the Health Care Qualityisgreempted by the
fedaal statuteon the Employee Retirement Income Security Program (ERISR)C.F.R.8
2560.503-1 ERISArequiresevery employee benefit plan to establish procedures for a claimant
“to appeal an adverse benefit determination” to ensure thettulsand fair review of the claim.”

29 C.F.R. § 2560.503-1(h)(1).

A full and fair review includeprovidinga claimant “reasonable access to, and copies of,
all documents, records, and other informatieievant to the claimant’'s claim fdvenefits: 29
C.F.R.8 2560.5031(h)(2)(iii) . A document or record will beonsidered relevaiitit was “relied
upon in making the benefit determinatiqor] was submitted, considered, or generated in the
course of making the benefit determinatio29 C.F.R. § 2560.503(m)(8). Full and fair review
alsoincludesidentifying “medical or vocational experts whose advice was obtained on behalf of
the plan in connection with a claimant’'s adverse benefit determination.” 29 C.F.R. § 2560.503
1(h)(3)(iv). Based orhese provisions of the federal statute Plaintiff argues she is enttled
subpoena Permedion for documents and identificatiotheimedicd reviewes involved in
making her benefit determination.

. Discussion

The present motion raisetwo relevantquestions:(1) what is the meaning of the
confidentiality provision in the New Jersey Health CQreality Act statue; and (2) does ERISA
preempt the New Jersey statute, making any confidentiality provisionahfatts with ERISA

unenforceable?



a. New Jersey Health Care Quality Act Confidentiality Provision

As the Department acknowledges, “the confidentiality provieidw.J.S.A. 26:2812f has
never been the subject of a court’s decisidBrief, at 6). The Third Circuit inLomando v. United
Sates, 667 F.3d 3683d Cir. 2011)indicatedthe analysi®f astatute should begin with the §h
language of the statute.fd. at 385. “If the statute suggests more than one interpretation, the
broader legislative scheme, its history, ael@vant sponsor stateméhnisay inform the Court's
interpretation. Id. at 385. The “legislature’s intent is the paramount gadden interpreting a
statute” and aourt shouldlook past the plain meaning of a statute'itf produces a result
demonstrably at odds witlhe intentions of its draftefs Lomando, 667 F.3d at 386;loyd v.
HOVENSA, LLC., 369 F.3d 263, 270 (3d Cir. 200dnternal quotations omitted)

Thesecond sentence of thenfidentiality provision irtheHealth Care Quality £t cites
to theNew JerseyOpen Public Records A¢N.J.S.A. 47:1A1). The Open Public Records Act
memorializeghe responsibility a public agency has to “safeguard from public aacgfgen’s
personal information with which it has been entrusted when disclosure thereof would thielate
citizen’s reasonable expectation of privacyThis reference to th©pen Riblic Records Act
supports a reading of the confidentiality provision #eaounts for the intention dieNew Jersey
legislatureto protectheprivacy concerns gflanparticipans. An interpretatiorof the statute that
restrictsan individual from accessing information used in assessing her benefit’ saadaiioh run
contrary to thispurpose The record isiot adequatelgevelopedor this Court toconclwsively

determine the legislaturetsue intent, but there is reason to believe the Department’s proposed

1 “The medical records and findings and recommendations shall not otherwiselgedibr made public so as to
disclose the identity of any person to whom they relate, and shakietlnded under materials availabdepublic
inspection pursuant to P.L.1963, ¢.73 (C.471At seq.).”(N.J.S.A. 26:2812f).
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reading of the statute would produce a result “at odds with the intentions of ies<dfalift oyd,
369 F.3dat270.

b. ERISA Preemption

Even T the Health Care Quality Act’'s confidentiality provisios readto preclude the
participant from accessing her administrative fileilt we preempted byRISA. Sectionl144a)
indicateEERISA“shall supersedany and all State laws insofar as they may now or hereatfter relate
to any employee benefit plan.” 29 U.S.C. § 1144. Thar&ue Court has characterized this
preemption clause as “broad” and “sweepin§létro. Life Ins. Co. v. Massachusetts, 471 U.S.
724,146 n.23(1985). ERISA does have an “insurance saving clause &nsure individuals are
not exempt from state laws that regulate insura20eU.S.C8 1144b)(2)(A). But, the statute is
clearthat if a state law/ prevents the application of a requirement of” ERISKA preempted 29
C.F.R. § 2560.503-1.

As agreed to by the parties, the trier of fact in this case will be assessing whatizen’s
decision to deny benefits was “arbitrary and capricious3e ECF No. 18). Under the
Independent Health Care AppgRIrogram, Horizoms required to comply witthe final decision
of the independent utilization review organizati®ermedion. In its May 9 letter to Plaintiff,
Horizon confirmed it intention to comply with Permedion’s decision to deny coveragé& N&EC
34-2).

When applying the arbitrary and capricious standactetermine ifa plan participant was
afforded a full and fair reviewhe Third Circuitruled the “documents that Permedion reviewed
during the external appeal of [Plaintiff's] benefits denial” are part ofdberd to be reviewelly
the District Court.Mirsky v. Horizon Blue Cross & Blue Shield of New Jersey, 586 F. App'x 893,

895 (3d Cir. 2014).“Although Permedion's review was conducted by an external body . . . the



external review wapart of Horizon's clearly articulatedview processand evidence introduced
during that appeal was therefore part of the recoidl” at 895(internal quotations omitted)
Specifically, “the external review was the last appeal conducted prior to tlediljthe District
Court] action,[so] information considered during that review was properly before the District
Court.” Id. at 895 — 896.

The Departmerdittempts to distinguisilirsky by the fact thathere wasiew information
provided to Permedion at the time of the external appds.Third Circui places little weight in
this fact when determining Permedion’s files are part of the administrativel.reRather, like in
this case, the concerndstermining if the claimant was affordedu#l and fair benefits review as
outlinedby ERISA. The Departmentontendshat disclosuref the medical reviewer’'s name
would discourage medical professionals from participating in the progEfRiSA specifically
calls for identification of medical reviewers. The claimant’s interast the primcy of the
federal legislaturén protecting those interests outweigh aoncerns about achilling effect”
(Reply Brief, at 7).

I11.  Conclusion

To assess whether Plaint#fclaim was granted full and fair reviethg trier of fact will
reviewthe administrative recomf her claim If the confidential mandate of theew Jerseydealth
Care Quality Act is read to prevent Plaintiff fraancessg her completeecord, itwill directly
conflict with the rightsgranted by ERISA regardirgyfull andfair review. The provision will be
preempted by ERISA and Plaintiff will be permitted to examine the documaiternatively, a
reading of the Health Care Quality Abiat takes into account the drafters intention to protect the

privacy interests of the plan participant vafford Plaintiff accesgo the documents in question.



For the foregoing reasons, Plaintiff is entitled to the requested docunMat@ant’s motion to

guash the subpoena Plaintiff served upon Permesienied

V.

Order

ACCORDINGLY, IT IS on this 30thday of September2016,

ORDERED thatthe New Jersey Department of Banking and Insurance’s motion to quash
Plaintiff's subpoena served on PermedioBENIED;

ORDERED Permedion shall produce the documents requested by October 21, 2016; and

FURTHER ORDERED thatthe Clerk shall terminate ECF No. 29.

s/Cathy L. Waldor
CATHY L. WALDOR
United States Magistrate Judge




