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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HANOVER 3201 REALTY, LLG

Plaintiff, Civil Action No. 2:14-cv-1327 SRQ(CLW)
v.
VILLAGE SUPERMARKETS, INC., et al., OPINION & ORDER
Defendang,
V.

MACK-CALI REALTY CORP., et al.
Third-PartyDefendars.

THIS MATTER comes bfore the Court upon motion by Defendant¥illage
Supermarkets, Inc., et al. (“Village Motion to Bifurcate Discovery. The Court declined to hear
oral argument pursuant to Rule 78 of the Federal Rules of Civil Procedure and réasiies set
forth below, the Court denies Defendants’ motion.

OnFebruary 28, 2014°laintiff filed suit against DefendantstheDistrict of New Jersey
under the Shermahntitrust Act 15 U.S.C. § 2, for monopolizing, attempting to monopolize, and
conspiring to monopoliz€1) the market for “fullservice supermarkfsi” in the “greater
Morristown” area; and (2) the market for “ftdlervice supermarket shopping center[s]” in the
“greater Morristown” area(AmendedComplaint, fL78-190and {1 192200,ECF No.11). The
Plantiff, Hanover 3201 Realty, LLC (“Hanover”), israal estate developerho contracted to
construct and lease to Wegmans a supermarket in Hanovddgiehdantyillage Supermarkets
owns awl operates ShopRite supermarkeatsluding one in Hanover(Brief at 2). Plaintiff alleges

that Village tortuously interfered with tWegmangsontract by perpetuating “sham” objections to
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certain permits and approvdlsat prevenéd Hanoverfrom constructing the proposed Wegmans.
Id.

By Opinion and Orde(ECF No. 29 and 30)the case was dismissed in its entirety
October 2, 2014wvithout leave to amend. Judge Chesler granted the Defendants’ Motion to
Dismiss concluding that Plaintiff lacked standing to pursue either of its Sh&ab&lams. The
case was gqrealed.

On November 12, 2015 the Third Circuit affirmed in part, vacated in part, and remanded
the case for further proceedings. The Third Circuit ruled that “for attemptedpulization of
the market for fullservice supermarkets, the District Courdk too narrow a view of antitrust
injury” and “Hanover Realty can establish that its injury was inextricaltigrtimined with
Defendants’ anticompéive conduct.”Hanover 3201 Realty, LLC v. Vill. Supermarkets, Inc., 806
F.3d 162, 16&7 (3d Cir. 2015)internal quotations omitted). With respect to “the claim for
attempted monopolization of the market for rental space” the Third Circuit affittmeeDistrict
Court’s finding that Hanover “does not compete with Defendants in that maftetThe Distrct
of New ZErsey reinstated the Plaintiffemaining Sherman Act claim on July 7, 2016. (ECF No.
43).

Defendants filed the instant motion (ECF No.,46) July 15, 2016equestingoifurcated
discovery. Theybelievethat Village Supermarkets does nave monopoly power and the “lone
federal claim is factually and legally baseleséBrief, at 1) (ECF No. 471). Defendants want
the Court to “limit the first stage of discovery to Villa§epermarketdack of monopoly power
in the alleged market” follwed by dispositive motion practic€Brief, at 1). According toVillage
Supermarketsits ShopRite does not have a monopoly because the Morris Plains Super Stop &

Shop is a “fullservice supermarket” that compeie the same alleged markdBrief, at 8).



On July 29, 2016, Plaintiff filed its brief in opposition to Defendants’ Motion to Bifercat
(henceforth “Opp. Brief”) (ECF No. 54 Plaintiff contends that bifurcationillvbe inefficient and
prejudicial because “Village’s anticompetitive conduatluding . . . its practices ammblicies
regarding filing shanpetitions to harm market rivals and restrain trade will be a prominent part of
the discovery taken.”(Opp. Brief at 6. This discovery will be integral to provinganover’s
monopolization @im, specifically that “the defendant engaged in predatory oicantpetitive
conduct” andhas“a dangerous probability of achieving monopoly power.” (Opp. Brief, at 5)
Plaintiff also isconcerredthat it will have to depose many of the same indivisltiice if Village
is unsuccessful on summary judgement. (Opp. Brief, at 9).

Pursuant td-ederal Rule of Civil Procedud(b), “[flor convenience, to avoid prejudice,
or to expedite and economize, the court may aadsaparate trial of one or more separate issues.”
The decision to bifurcate “rests in the Coliisoad] discretion’'to resolve discovery disputes as
it sees fit. Weiss v. First Unum Life Ins. Co., No. CIV.A.024249(GEB), 2008 WL 755958, at *1
(D.N.J. Mar. 19, 2008) Courts have foundhat bifurcating discoverwhere one issuécould
prove to be dispositive will promote judicial economyd.

However courts in this district do not routinely grant motions to bifurcate discovery,
unless there is some showing on the part of the moving party as to why bifurcatiosiapgr
Cephalon, Inc. v. Sun Pharm. Indus., Ltd., No. CIV.A. 115474 FLW, 2013 WL 3417416, at *3
(D.N.J. July 8, 2013).In fact the Third Circuit haScondemned the district court's practice of
bifurcating[] as a geeral rule” Barr Lab., Inc. v. Abbott Lab., 978 F.2d 98, 1183d Cir. 1992)
Bifurcation is “the exception” andthe moving party bears the burden of demonstrating that

bifurcatiori is needed Cephalon, Inc., No. CIV.A. 11-5474 FLW, 2013 WL 3417416, at *3.



Courts look to balance the extent to which bifurcatiamll“allow the Court to address a
narrow, potentially dispositive issue in a timely and cost effective mannér avithpotential
prejudice to the opposing partyPhysicians Healthsource, Inc. v. Janssen Pharm., Inc., No.
CIV.A. 12-2132 FLW, 2014 WL 413534, at *5 (D.N.J. Feb. 4, 20INV] hether the advantages
of bifurcation outweigh the disadvantages” is a factual inquiry assessed onlayazesse basis.
Cephalon, Inc., No. CIV.A. 115474FLW, 2013 WL 3417416, at *4Some factors to consider
areif “(a) there will be overlap in testimony and evidence between the two pnogeeth) the
issues to be decided at trial are complex and the factfinder is likely to becofasechr(c)
bifurcation will promote settlement, and (d) a single trial will cause unnecessary’délle@pnon
v. Wing Enterprises, Inc., No. CIV.A. 160324 JAP, 2010 WL 4782773, at *14 (D.N.J. Nov. 17,
2010).

Thepartiesargued extensively ibriefing overwhether the Mors Plairs Stop & Shops
a full-service supermarket, and what impact that has on Village’s monopoly pétwemeritof
Defendants’'summary judgement motion on Village’s monopoly power is not before the.Court
For bifurcation, the Court must consider whether Village’s monopoly power alone is atdispos
issue; if so, what discovery is relevant to that issue;thadelated interests of the parties
focusing discovery solely on thasue

Despite Defendants suggestidillage Supermarkets market share or lack theigoiot
the sole consideration for determinirtg monopoly power Among experts there isften a
“presumption that attempgbf monopoly power] does not occur in the absence of a rather
significant market share Acme Markets, Inc. v. Wharton Hardware & Supply Corp., 890 F. Supp.
1230, 1241 (D.N.J. 1995). Bwthat"constitutes a market share significant enough to demonstrate

a dangerous probability of attaining monopoly power has not been clearly defireskitaw.



Id. Simply praving thatMorris Plains Super Stop & Shapa fulkservice supermarket operating
in Hanover may not warradismissal of the federal claimBoth parties havacknowledged that
percentage of market shasenot the only factor to consider in determiniMdlage’s serious
chance of obtaining monopoly power. (Opp. Brief, at 5) (citing to Defendantd, Btid 1)
(stating, “the defendant’'s market share is a necessary, though not suffisemnteof the
dangerous probability of success”).

In arguingVillage’s anticompetitive conduct is irrelevant to the monopoly power inquiry,
Defendants compathe alleged shampetitions in thiaseto the anticompetitive conduct Acme
Markets. (Reply Letter, at 5)In Acme Markets, Judge Simandle ruled defendiaranticompetitve
conduct ofenforcing the restrictive covenambuld not increase its “market share from its current
non-monopoly level” and granted summary judgment on the Sherman Antitrust dldiage’s
ShopeRitas two miles from the proposed Wegman's location. Unlikaame Markets, Village
could continue t@mploythe saméshani objectiontactics for future competitoia the relevant
geographic regionDiscovery regardinghese tacticss critical to determiningif there is a valid
federal claim If true, Village Supermarketgdractice of filingshampetitionswill go directly to
proving Defendants engaged in anticompetitive condunctmay achievanonopoly powem the
future, o of the three factors needed to prove attempted monopolization und&hdahean

Antitrust Act § 2. (Opp. Brief at 6). 2

L Acme Markets, Inc. v. Wharton Hardware & Supply Corp., 890 F. Supp. 1230, 1241 (D.N.J. 1935%ed by
Defendants’ in their Reply Brief indicates that “[c]ourts primardghk to the size of a defendant's market power to
determine whether a defendant presents a dangerous probability of ga@miagoly power” but, “other factors
considered include the strength of competition, projections on industejogenent, barriers to entry, the nature of
the anticompetitive conduct, and the elasticity of consumer demand.”

2 Under the Sherman Antitrust A8 2, ‘to demonstrate attempted monopolization a plaintiff must prove (1) that the
defendant has engaged in predatory or anticompetitive conduct with @jificsiptent to monopolize and (3) a
dangerougprobability of achieving monopoly power.Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456

(1993)



Defendants have notet their burden to shothereis a significant red for bifurcation
The distinctiorDefendantsvish to draw in discoverig arbitrarygiventhe three factorseeded to
prove attempted monopolization. Additionally, there has been no showingftiraation will
promote judicial economy andmay disadvantage Plaintiff.

ACCORDINGLY, IT IS on this 31stlay ofAugust, 2016,

ORDERED that Defendant Village Supermgkets, Inc., et & motion to bifurcate

discoveryis DENIED; and

FURTHER ORDERED thatthe Qerk shall terminate ECF Nd.7.

s/Cathy L. Waldor
CATHY L. WALDOR
United States Magistrate Judge




