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United States District Court
for the District of New Jersey

Inre: Case No. 10-18799 (DHS)

JOHN A. ROCCO CO., INC,, Adv. Proc. No. 12-1269 (DHS)

Debtor,

PEACHTREE SPECIAL RISK BROKERS, LLC
Bankruptcy Appeal
Appellant/Defendant Civil No. 14-1346 (KSH)

V.

STEVEN P. KARTZMAN, as Chapter Trustee Opinion

Appellee/Plaintiff

This matter comes before the Court on appeal from two orders of the Honorable Donald
H. Steckroth of thé&nited State®ankruptcy @urtfor theDistrict of New Jersey, entered on
May 1, 2013 and December 9, 2Qi8gether, the “Orders”). The Ordexere issued in
connection with an adversary proceeding brought by Stevearzrkan as Chapter 7 Trustee
avoid and recover from Pdacee Special Risk Brokers, LLC (“Peachtree”) tinansfers

totaling$138,114.50.

TheMay order denied Peachtree’s motion for summary judgment, which sought
dismissal of thevoidance proceediran grounds that thieansfered property was not part of
the debtois estate and that Peachtree was not an initial transferee. The Deoetebgranted
thetrusteés motion for summary judgment and avoided tiamsfersunder Bankruptcy Code
Section 547(b)ejectingPeachtree’argumenthatthetransfersverenot made on account of an
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antecedent debt andlternatively, that the#ansfersverea contemporaneous exchange of new
value. For the reasons that follow, the Court affirms in part and remands for further

consideration.

|. Factual and Procedural History

This case arises out of the bankruptcy proceedings of John A. Rocco. Co., Inc. (“Rocco”
or “debtor’). While still in operationRoccobrokered and produced lines of insurancetfor
clientsand was licensed by the State of New JéssBepartment of Banking and Insurance.
(DeGraw Cert., at 2.) Peachtree operated in a related capacity as a wholesale insurance broker,

but was licensed and organized under the laws of the State of Gedtigima( Aff., at 2.)

On July 30, 2009, Rocco and Peachtree entered into an agreement under whiclagkocco
producerarranged for contracts of insurance through companies that Peachtree represented.
(Nieman Aff., at 3.) Essentially, Rocco worked for and on behalf of the insureds while
Peachtree worked for and on behalf of the insurers. Both received commissions fotelen
the placement proces$he first policy was placed with Navigators Insurance Company
(“Navigators”)for W5 Group LLC DBA Waldorf Holding Corptl{e “W5 Group”) and required
a $100,000 mmium. (Nieman Aff., at 6.) The second policy, also for W5 Group, was placed
with Axis Surplus Insurance Company (“Axis”) and required a $94,500 premium. (Niafha

at 17.) Both policies ran from July 29, 2009 to July 29, 2010.

On August 3, 2009, Rocco wired to Peachtree partial payment for the policies in the
amount of $47,500. (Nieman Aff., at § &pachtree apportiondidetransferpro rata—$22,500

to Axis and $25,000 to NavigatoraNiéman Aff., at 19.) These were only partial payments,



however, and the two policies were subsequently cancelled due to non-payment of the balance

owed effective September 21, 200Niéman Aff., at .0.)

Just a few days lateon October 2, 2009, Peachtree mistakémysferred td\Navigators
$85,133.80 in full payment diiat policy less its 5% commission and Rocco’s 10% commission.
(Nieman Supp. Aff., at 1.P Navigators later refunded that portion of the premium which was
unearned as of the effective date of camatielh. (Nieman Supp. Aff., at § J0Peachtree also
transfered $18,562.50 to Axis on October 5, 20@Opartial payment of the Axis policy less
commissions and credit for cancellatiolNigman Aff., at 12) The net effect of these transfers
wastha (1) under the Navigators policy, Peachtree received $25,000 from Rocco and paid
$21,952.45 to Navigators and (2) under the Axis policy, Peachtree received $22,500 from Rocco

and paid $18,562.50 to Axis. (Nieman Supp. Aff., at T 11.)

Even though theolicies had been canceldflocco wired Peachtree funds for both on
January 22, 2010—$70,614.50 for paymertlavigators and $67,500.00 Axis. (Nieman
Aff., at 113) Bothpayments were madeom Rocco’strust accountmaintained at TD Bank
underaccauint number 786-9329818, anere deposited in Peachtreewn trust account.
(Nieman Aff., at 1.3, 16) On January 26, 2010, four days after Rocco sent Peachtree the
funds, Peachtree paid Navigators and Axis the balance due on both policies less its own
commissionNieman Supp. Aff., at ] 21-22.) As a result, both policies were reinstated.

(Nieman Aff., at § 14.)

On March 26, 2010, Rocco filed a votary petition for relief under apter 11 of the
Bankruptcy Code. (Am. Compl. at ) IThe case was converted to Chapter 7 on February 7,

2012, at which time the trustaeas appointed(Am. Compl. at [ 2-3.Yhe trusteehen



instituted an adversary proceeding against Peachtree to recover the payetentatrfrom

Rocco on January 22, 2010. The trustee argues that, even though Peachtree forwarded the funds
to Axis and Navigators four days later, Peachtree must repay that sum to thes esbabe

because it was received within ninety days of Rocco’s petition for bankruptay. Gampl. 19

19-23, 39-41).

Il1. Bankruptcy Court Rulings

Peachtree moved for summary judgment on June 22, 2012, seeking dismissal of the
trusteés complaint on two alternate groundsirst, Peachtree argued thlaétransferedfunds
wereheld in Roccas trust account and should not be considered property of the bankruptcy
estate Thebankruptcy courtlisagreedand ruled in accord witthetrusteés opposition and
crossmotion for summary judgment, concluditigat thetrust accountvascommingled with
non-trust propertyand therefore not properly maintainelay Op.at 14) As a resulof the
comingling the ankruptcy courteasoned, Peachtree was obligated to trace the funds received
in order to show thahetransferswere properly exempt from the debsoestate. Because
Peachtree did not even attempt to tracdrdmesfered funds, the &nkruptcy courtoncluded that

thetransferawvere property of thdebtofs estate.(May Op. at 14.)

Peachtre’s otherargument waghat itwasnot an initialtransfereef the funds under
Section 550(a)(1), but rather a mere “condb#tause it was not permitted to exercise legal
control over thdéransfered property.The bankruptcy courtejected this argumens well. The
court was persuaded by authority suggedtvaga creditor-debtor relationship between the
transfeee anddebtordefeateda conduit defense. (May Op. at 16.) Basedtsfiinding that

Peachtree advancg@adyment to Axis and Navigators on the delstbehalf the courheldthat



Peachtree was not a condbiiit an initialtransfeee, with regard to thieansfershere (May Op.

at 1718.)

On July 10, 2013, theeusteemoved for summary judgment on counts one and five of the
amended complaint, seeking avoidance and recovery tffsfersunder Sections 547 and 550
of the Bankruptcy CodeOver Peachtree’s arguments to the contraryb#mkruptcy court
concluded thathe transfersvere made on an account of an antecedent debt based on the
invoices Peachtree issued to Rocco around thettinpolicies were issuedDec. Op. at 91.)
Furthermore, thednkruptcy courfound that theransfersdid not constitute a contemporaneous
exchange for new value because reinstatement of the insurance policideeaftancellation
did not materially augment tltebtor’s estate. On the basis of these findings, the court granted

summary judgment to the trustee

[11.  Jurisdiction and Standard of Review

This Court has jurisdiction over Peachtree’s appeal pursuant to 28 U.S.C. 8 158(a)(1).
On appeal, this Court reviews “the bankruptcy cedegd determinationgle novgits factual
findings for clear error, and its exercise of discretion for abuse thendefta v. Official Comm.
of Unsecured Creditors (In re American Classic Voyages @05 F.3d 127, 130 (3d Cir. 2005).
Where the orders appealed present mixed questions of law and fact, this Court withapply
relevant standard to each issuie.re Sharon Steel Corp871 F. 2d 1217, 1222-23 (3d Cir.

1989).

Summary judgment is governed by Federal Rule of Civil Proceduredd applicable
to adversary proceedingfsroughFederal Rulef Bankruptcy Procedure 7056, and is appropriate

where “the pleadings, depositions, answers to interrogatories, and admissfdastogether



with the affidavits, if any, show that there is no genuisaesas to any material fact and that the
moving party is entitled to judgment as a matter ofla@elotex Corp. v. Catretd77 U.S. 317,
322 (1986).“A genuine issue of material fact exists when the evidence is such that a reasonabl
jury could return a verdict for the non-moving partgéts v. New Castle Youth Dev. C621

F.3d 249, 252 (3d Cir. 2010) (citation omitted). The court interpretevidence in the light
most favorable to the non-moving party, while drawing all reasonable inferentefavoir.
BeersCapitol v. WhetzeR56 F.3d 120, 130 n.6 (3d Cir. 2001). The judge’s function at
summary judgment stage is not to weigh the exadeand “determine the truth of the matter, but
to determine whether there is a genuine issue for tridl." The non-moving party must,
however, present more than a “mere scintilla” of evided&kimas v. Hoffmann-LaRoche, Inc.
485 F.3d 770 (3d Cir. 2007), and must “do more than simply show that there is some
metaphysical doubt as tbe material facts Matsushita Elec. Indus. Co. v. Zenith Radio Corp

475 U.S. 574, 586 (1986).

Peachtree presents four issues on this appeal of the bankruptcy courtargumm
judgment orderg(1) whether thecourt erred in holding that the funttansfered from Rocco’s
trust accountvere property of the estat@) whether the coutrred as a matter of laandfact
in holding that Peachtree was an initrainsfeee of the transfeed funds; (3whether thecourt
erred in holding that theansfersvere made on account of antecedent debt; andhddher the
court erred in holding that Peachtree did not provide new value to the Oglutansing the
policies reinstatementBecause thi€ourt is ordering a remand with respect to the second
argument, it will address that issue last. As to the others, the Court afferbankruptcy

court’s holdings.



V. Discussion
A. TheTransfersWere Property of the Estate

Under Section 547(b) of the Bankruptcy Cod&uateemay“avoid anytransferof an
interest of thelebtor in property ... made on or within 90 days before the date of the filing of the
petition.” 11 U.S.C. § 547(b)(4)(A). Theusteeholds this authority in order to “preveamt
debtorfrom favoring a particular creditor by trangfag property to [that] creditor shortly before
thedebtor files for bankruptcy.Flint Ink. Corp. v. Calascibett&2007 WL 2687415, at *4
(D.N.J. Sept. 10, 2007). To act on such authority, howevemusieemust first demonstrate

that the property at issue belonged to the dabéestate.

The Bankruptcy Code states that “all legal or equitable inteodshe debtor in property
as of the commencement of the case” are considered property of the Estat&.C. §
541(a)(1). Butthe Code also provides that “[p]roperty of the estate does not ingjumtanaem
that thedebtormay exercise solelfpr the benefit ofin entity other than thaebtor,” 11 U.S.C. 8
541(b)(1), and this exceptidypically encompassdsands held by the debtor in trussee Begier
v. L.LR.S, 496 U.S. 53, 58 (1990) (“[T]he debtor does not own an equitable interest in property he
holds in trust for another, [therefore] that interest is not propettyeoéstateand, likewise, not
property of the debtdi; In re Columbia Gas997 F.2d 1039, 1059 (3d Cir. 1993) (“[l]f the
[debtor] holds the customer refunds in trust, as it asserts, these refunds @tecekam [the

debtor’s] bankruptcy estate and are immediately payable to its customers.”).

It is not in dispute thahetransfershere were drawn from the debstrust account, but
this does not end the inquinAs thebankruptcy courfound @nd Peachtree concejlebe trust
accountalso containedion-trust funds—specifically, the debtor’s personal commissiSes.
Peachtree Br. at 13 (“Here, there was an express trust, and the Treasferfsom an actual
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Trust account, albeit one in which the Debtor commingled fund$hgbankruptcy court
agreed with thérusteethat as a result of the comminglingeachtree had to trace the funds
received from Rocco, which it did not attempt to do. Consequentlpathiauptcy court

deemed the funds property of the estate. (May Op. at 14.

That conclusion is supported by the Third Circuit’s decisidn ire Strategic
Technologies In¢142 Fed. App’x 562 (3d Cir. 2005T.here thedebtor auditedreight carrier
invoicesfor its clients and informethem of any charges owed light payments were deposited
with thedebtor and forwarded to the appropriate carrier. Gulfstream Aerospace Corp.
(“Gulfstream”) was one such clierandit deposited $208,436.89 in the delgalient account
shortly before the petition for bankruptcy was fildd. at 564. Seeking return of those funds,
Gulfstream argued that all of the money in the client account amounted to trisbaskes
therefore exmpt from the bankruptcy estatld. at 565. The court agreed that the client account
constituted a constructive trysherefore shielding its assets from the estéaf) found thatas

here, it was commingled with ndnist assets.

Drawing from its prior decision iGoldberg v. N.J. Lawyers’ Fund for Client Prd@32
F.2d 273 (3d Cir. 1991the Third Circuit instructed that “[\Wgn funds are commingled, and a
trust recipient claims a right in those funds, ‘a claimant must make two showipgs: (1
demonstrate that the trust relationship and its legal source exaste(?) identify and trace the
trust funds if they are commingled Strategic Technologie442 Fed. AppX at566 (quoting
Goldberg 932 F.3d at 280 he Strategic Technologiesurt therheldthat “[b]Jecause
Gulfstream could not sufficiently identify its funds in the commingled account, giedclient

account funds] are presumed to be part of the bankregteye.” Id. at 566.



Courts of other jurisdictions have reached similar conclusibnb) re Hedged-
Investments Associates, 148 F.3d 470 (10th Cir. 1995), theisteesought to avoid
preferentiatransferanade in connection with a Ponzi scheme run by the deBiarilar to
Peachtre's position here, one of the debtor’s investors argued that all property held wadsust
exempt from thelebtor’s estate, even where such funds were commingled wittrusirassets.
Id. at 473. The Tenth Circuit disagreezhd held that, because the delstaommingling made it
impossible to trace the alleged trust funds at issudrdhders were properly avoided under
Section 547(b).As in GoldbergandStrategic Technologieshe court noted first th&ivhen
property of the estate is alleged to be held in trust, the burden rests upon the ¢tasstatilish
the original trust relatioship.” Id. at474 (quoting &Lollier on BankruptcyP. 541.13 at 541-76
to 79 (15th ed. 1994)). Once that relationship is shown, the Tenth Circuit reasoned, the claimant
mustthen “identify the trust fund or property in the estate and, if such fundpegy has been
mingled with the general property of the debgufficiently trace thérustproperty.” Id. at 474.
Significantly, the court noted that “[t]his principle holds true regardless of wheth&rmitie are
held in an express or constructive trudtd’ at 474 (citingn re Bullion Reserve of N. An836
F.2d 1214, 1217 n.3{®Cir. 1988)(“[E]ven if an express trust were created, [the defendant]
would still have a duty under federal bankruptcy law to trace his funds to the bullion he

receivel.”)).

Peachtree askbe Court todepart fromStrategic Technologiesledgedinvestments
AssociatesindBullion Reserveand hold thatwhere there is an actualist account, and a
trusteeor debtorseeks to recover an allegedly avoidaidasfer the trust accoumhaintains its
identity as a trust, and not the property of the debtor, even where commimagimgrurred.”

(Peachtree Br. at 17)t reliesprimarily ona decision in this districglint Ink Corp. v.



Calascibetta2007 WL 2687415 (D.N.J. Sept. 10, 2007) (Brown, C.J.), which arose out of the
same bankruptcy proceeding@tsategic Technologidsut reached a contrarymdusion. The
Flint Ink bankruptcy court found th#te transfersvere wired from an expressist thatwas

commingled with nontrust assets arichposed a tracing requirement on that basis.

The district court reversed, however, and exempted those finds in their emtinetthée
debtofs estate.ld. at *6. In reachingthis conclusion, the district court distinguist&dategic
TechnologieandGoldbergon technicalgrounds—hamely differences in the relief sougt
those actions. Theourt’'s reasoning was thtite Third Circuit cases involved affirmative claims
for the return of fundby trust beneficiaries, while iRlint Ink thetrusteehad broughan
avoidance actian“A preference action requires the satisfaction by the Trudtseveral
factors”, the courbbserved, and “can only be initiated under certain conditions which require the
satisfaction of cdified individual factors.”ld. at *9. On this basis, the court found the

“context” of GoldbergandStrategic Technologigtoo dissimilar.” Id. at *9.

Peachtrealso relieson the Sixth Circuit’s decision im re Cannon277 F.3d 838 (6th
Cir. 2002), wheran attorney operated a check kiting scheme out of his real estate escrow
account The trusteg¢here challengetiinds drawn fronthe escrowaccount asraudulent. he
bankruptcy court entered judgment in favor of titustee and the district court reversed, finding
that the truste@ailed to establish that tHands held in trust were property of the estate. On
appeal, he Sixth Circuitaffirmed andheldthat “when Cannon deposited his own funds, small as
they were, into the escrow accounts, he obtained no interest under Tennesseleddmish t
corpus that would allow the bankruptitysteeto avoid thdransferd] as fraudulent.” he
debtots persoml funds “became a part of the escrow account and are added to the sums held in

express trust on behalf of Cannon’s clientsl” at 851. The Sixth Circuit based its holding on
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the “undisputed” fact that “Cannon deposited personal funds in the escrow account in a vain
effort to attempt to repay the misappropriated funds.” No such allegation is magde her

however, and the decision is distinguishable on that basis.

The Sixth Circuit’s decision i€@annonalso suffers a more critical weaknesiss failure
to considethepolicy underlying arusteés avoidance powerAs the Bankruptcy Appellate
Panels for the Sixth and Second Circuiieth observedhe tracing requirement serves a vital
role in ensuring @ro ratadistribution of the bankruptcy estate. Without such a requirement,
those courts reasoned, “insolvémnistes who have converted trust assets for their own use
would be able to choose, on the eve of bankruptcy, who is to be repaid and who is not. Thus,
similarly situated creditors would receidisparate treatmentlh re R.W. Leet Electronic, Inc.,
372 B.R. 846, 855 (B.A.P. 6th Cir. 2007) (quotDaly v. Radulesco (In re Carrozzella
&Richardson) 247 B.R. 595, 600-01 (B.A.P. 2d Cir. 2000yhe significance of that principle
was recognizebly the Third Circuit—even in those decisidhatPeachtreelaimscan be
ignored. See Strategic Technologjdl2 Fed. App’x at 566 (“[W]hen one party is claiming
assets that are commingled with the assets of someone similarly situateduttilsasS idicated
a preference fopro ratadistribution.”); Goldberg 932 F.2d at 280 (“[C]ourts favarpro rata
distribution of funds when such funds are claimed by creditors of like stagee"glso In re
Columbia Gas Sys., In@Q97 F.2d 1039 (3d Cir. 1993) (“To protect the interests of secured and
unsecured creditors, beneficiaries of trust funds bear the burden of identifgitigaaing their

trust property.”).

! Bankruptcy Appellate Panels, established under the Bankruptcy RAfdsnof 1978 and 1994, are three
judge panels authorized to hear appeals of bankruptcy court decisions.ciBAd?dly serve the First, Sixth, Eighth,
Ninth and Tenth Circuits and, where established, will hear bankrapfeals directly, unless one of the parties to
that appeal elects to be heard by the district court instead. 28 §.558.
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Based on these Third Circuit holding®eachtree is required to trace. Because it failed to
do so here, this Court findlsatthe fundgransferred frondebtofs account were property of the
estate and affirms tHenkruptcy couts May arder to the extent it granted summary judgment

to the tusteeon that issue.

B. TheTransfers Were Made on Account of Antecedent Debt

The tustee also bears the burden of proving that paystereweremade on account of
an antecedent debt. 11 U.S.C. § 547(g). The Bankruptcy Code defines “debt” as “liability on a
claim,” 11 U.S.C. § 101(12), and “claim” as a “right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured or unsecured.” 11 U.S.C. § 101(5)(A). WiGiedd
does not define “antecedent,” courts have found that “a debt is ‘antecedent’ when the debtor
becomes legally bound to pay before the transfer is maldee”Fonda Group, Inc. v. Marcus

Travel (In re The Fonda Group, Inc)08 B.R. 956, 959 (Bankr. D.N.J. 1989).

Peachtree argued before thenkruptcy ourt that it had no claim against thelator at the
time of the tansfers—and that no debt therefore existedecause thpolicies had already been
cancelled. But theustee claimed that theelt was antecedent because the transfers were made
on account of open, unpaid invoices issued ta#idor by PeachtregTrustee Br. at 48.Yhe
trustee argued fther that the language of the agreement supported this conclusibn, a
expressly provides th&debtor] guarantees the full payment due [Peachtree] of all premiums ...
on every contract bound or written for [debtor] pursuant to the Agreement. [Debtofjeshall
liable to [Peachtree] for the payment of all premiums, fees and texether or not ctdcted by

[debtor].” (Nieman Cert., Ex. 1 at 2.) Because tkbétdr paid the outstanding premiums roughly
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six months aftethe policies were bound, theistee argues that the payments were made on

account of existing and antecedent debts. The bankruptcy court agreed and thiffi@asirt a

As the Third Circuit has made clear, an antecedent debt exists when the rigimémpa
arises, which is when the debtor obtains goods or senices. First Jersey Secs., Ind.80
F.3d 504, 511 (3d Cir. 1999). The right to payment henelading Peachtree’s right to its
personal commissions—arose when the Navigators and Axis policies were bound in July 2009,
as confirmed byoththe invoices Peachtree issued to tkebr in July and August 2009
demanding payment in full for the premiums owed, (Nieman Cert., Exs. 2, 3. ), and the language
of the Agreement itself. (Nieman Cert., Ex. 1 at Phje transfers from the debtor to Peachtree
werepaymentson account of an antecedent debt and the trustee’s motion for summary judgment

was properly granted as to this issue.

C. Contemporaneous Exchange of New Value

Peachtree also attempts to defagainst thertistee’s claims for avoidance with a
Section 547(c)(1) new value defense, which prohibits avoidance to the extehettrahsfer
was intended by the debtor and creditor to be a contemporaneous exchange of new value. 11
U.S.C. 8§ 547(c)(1). To succeed, Peachtree must demonstrate that: (1) it provided néw value
the debtor; (2) the parties intended a contemporane@hsiege; and (3) the exchange was in
fact contemporaneoussee In re Hehinger Inv. Co. of Delaware, 1#89 F.3d 568, 574 (3d Cir.
2007). The Code defines “new value” as “money or money’s worth in goods, services, or new
credit, or release by a transde of property previously transferred to such transferee in a
transaction that is neither void nor voidable by the debtor or the trustee under argbépidiv,

including proceeds of such property, but does not include an obligation substituted for an
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existing obligation.” 11 U.S.C. § 547(a)(2)n determining whether a creditor has extended
‘new value,’ the focus is not on the harm or detriment to the creditor, but rather thibafsee
the Court is whether there is an augmentation or materiafibenthe debtor's estatelh re

Kumar Bavishi & Associate906 F.2d 942, 946 (3d Cir. 1990).

Peachtree argues that the contemporaneous exchange defense applies here because the
value of the policy reinstateents equaled the value of the transfems, that therinsfers were
intended to be substantially contemporaneous with reinstatement. Peachtres éxpla
mechanics of that defense @llows: As a result of the debtor's npayment, the policies were
cancelled and the debtor remained indelded/5 Group for the funds it received. This debt
remained an obligationf ehe debtor until Pedatree reinstated the cancellealipies, although it
was under no obligation to do so. Taken togetReachtree argues that if thebtbr “had not
made thelransfers and the Policies had not been reinstated by Peachtree, the debt which the
Debtor owed to W5 Group for collecting the premium payments from W5 and failing to apply
the full amount to the Policies could have been nondischargeable in the Debtor’s bankruptcy
case.” (Peachtree Br. At 32Peachtree claims this to be a complete defense as to the funds

received from Rocco on January 22, 2010.

To assume as much, however, is to agree that any act contributing to a padstutar r
conveys the entire value of the result itself. Accepting Peachtree’s argwmdd therefore run
afoul of the Third Circuit’s requirement that, to establish new value, a creditbpnove the
specific dollaramountof the new value, not merely that some benefit was confe8ed.In re
Spada 903 F.2d 971, 975-76 (3d Cir. 1990). Spadathe Third Circuit rejected theabkruptcy
court’s apparent conclusion that “once the creditor demonstrates that new valyeofaunt

was conveyed to the debtor the entire transfer falls within the section 547 (cgmjiexdo the
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preferential transfer rule.1d. at 975. What was required, the court found, was a direct
comparison of the new consideration’s value against the value of the asset actuatlyed. To
hold otherwise, wdd “dramatically hinder the goal of the preferential transfer ruld.”at 976.

The Eleventh Circuit reasoned similarlylmre Jet Florida Systems, In@61 F.2d 1555 (11th

Cir. 1988), finding that such an interpretation “would eviscerate the tisigt@@er to set aside
preferential transfers.1d. at 1559. Without requiring specific proof as to the value received, the
Eleventh Circuit found, “[a] creditor could retain the full value it received in exchémngmsuld
showmerely that the debtond creditor intended for the ‘new value’ to be watimething
however hypothetical or ephemerald. at 1559 (emphasis in original). The court then held that
“a party seeking the shelter of section 547(c)(1) must prove the specific meftsare vale

given to the debtor in the exchangéd. at 1559. The Third Circuit iBpada‘agree[d] with this

reasoning in its entirety.’Spada 903 F.2d at 976.

Peachtree makes no showing as to theipealue it conveyed to the debtor and
therefore cannalemonstrate that its reinstatement of the policies materially augmented the
estate. Having failed to prove that new value was conveyed, the Court need not consider
Peachtree’s argument that the apparent exchange was intended to be, and in fact was
contenporaneous. The section 547(c)(1) and (c)(4) defenses do not apply here, and the Court

affirms the ankruptcy ourt's Decembermler as to those issues.

D. The Conduit Defense

Finally, Peachtree argues that it was not an initial transfefrdee funds receed Under
Section 550(a) of the Bankruptcy Code threisteemay recover, for the benefit of the estate, the
propertytransfered, or, if the court so orders, the value of such property, from the initial

transferee of suctntansferor the entity for whos benefit such transferas made.” The term
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“initial transfeee” is not defined in the Cod&ut courts inthe Third Circuit like other

jurisdictions, havadopted the “dominion and contfabr “conduit” testannounced bthe

Seventh Circuit ilBonded Fin. Serv., Inc. v. European Am. B&38 F.2d 890 (7th Cir. 1988).
See, e.g., In re Lenox Healthcare, 11823 B.R. 96, 103 (Bankr. D. Del. 200@)ting to a

collection of cases in other jurisdictions acknowledging that “a defense to avois@veghble

to those entities which are ‘mere conduits’ of the avotdaasfers); In re Parcel Consultants,
Inc.,287 B.R. 41, 46-47 (Bankr. D.N.J. 199}his test seeks to determine whether the recipient
was a “mere conduit” with regard to the property or “something more.” Iltvas&ther that
recipient, at a minimum, had “dominion over the money or other asset, the right to put the money
to one’s own pysose.” Bonded Fin. Serv., Inc838 F.2dat 893. As the Seventh Circuit

observed, the terntransfeee” must “mean something different from ‘posse'sar ‘holder’ or
‘agent.’” To treat ‘transfere’ as ‘anyone who touches the money’ and then to escape the absurd

results that follow is to introduceseless stegs.ld. at 894.

Peachtree argues that it was a mere conduit fdrahefersand not an initialransferee
under the meaning of Section 550(a). According to Peachtree, it “héeldathsfersn a
fiduciary capacity, did not exercise any legal control over [the funds], and wale toaise the
transfersor Peachtree’s own purposes.” (Peachtree Br. at 24). With the exception of the
commissiorretained Peachtree argues, ttransfersvere remitte from Peachtree’s trust fund

directly to theinsurers providing the coverag@?eachtree Br. at 24.

Thebankruptcy courtlisagreedand found that Peachtree was an intti@hsfeee under
Section 550(a) of the Code. But in reciting the facts supporting that hdlgelggnkruptcy
court foundthat “{flollowing the two payments made by Peachtoeelanuary 22, 2010, totaling
$138,114.50, the Debtor wired Peachtree $70,614.50 for payment of the Navigators Policy and
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$67,500.00 for payment of the Axis Policy, both from the Débtaust account (May Op. at
4-5) (emphasis supplied). The coaldofound thatPeachtree madativance payments for the
Debtoron the two insurance policiés(May Op. at 16) (emphasis suppliedjhese were factual
errors that théankruptcy courtorrectedn its December mderwhere it clarified that Peachtree
paid theinsurersfour daysafter receving payment from the debtor, and further noted that,
during this holding period, “Peachtree was only entitled to use the money for payment of
premiums”to the insurers. (Dec. Op. at 4). Notwithstandihgbankruptcy courtdid not

revisit its holding that Peachtree was an initiahsferee and therefore capable of exercising

“dominion and control” over those funds.

Because¢hebankruptcy courtvas not using@n accurate sequence of eveitgsreliance
onln re Lenox Healthcare, Inc343 B.R. 96, 103 (Bankr. D. Del. 2008as misplaced. That
decision held that the conduit defense is not availabderécipientvhere theransferof funds is
to satisfy a prior debt or reimburseméor advance payments because in such circumsttmees
defendant is creditornot a conduit or an agent.enox 343 B.R. at 104-05. But no advance
payment was made here. Rather, Peachtree was paiddshbtioe, heldhat paymenin trust,

and forwarded theameto Navigators and Axis on the debsobehalf four days later.

Peachtree argues that the Eleventh Circuit’'s decisiémdneini & Co. v. Pony Express
Delivery Services (In re Pony Express Delivery Servjee) F.3d 1296, 1302 (11th Cir. 2006)
controls In Pony Expressand like Peachtree here, the defendant was an insurance broker that
accepted payments intdraist accouhand then remitted tse funds to insurance carriggss its
own commission. Those funds were challengeahasvoidable prefereaainder Section 547
and Andreini asserted the conduit theory as a defense. Citing the SeventhsGlsmigion in

Bonded Fin. Serv., Inc. v. European Am. Baakiong others, the Eleventh Circuit explained
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that“[u]nder [the conduit}est, a recipient of an avoidalitansferis an initialtransfeee only if
they exercise legal control over the assets received, such that they hagbttteeuse the assets
for their own purposes, and not if they merely served as a conduit for assets that wetkaind
actual control of thelebtortransfeor or the real initiatransferee.”Pony Express440 F.3dat
1300. This test taken “special significance,” the ElevémnCircuit added, where the recipients
of avoidableransfersare “agents or fiduciaries of tliebtortransfeor, such as banks or, in this
casejnsurance brokerswho are duty-bound to take only limited actions with respect to the

funds received.”ld. at 1300-01 (emphasis added).

Despite the fact that the funds sought to be avoided were reimbursement for payment
alreadyadvanced, the couneldthat Andreini was a mere conduit andt an initialtransferee.
Andreini was a fiduciary with regaro thetransfered funds and had “only limited legal control”
over the wire transfer“Without legal control to the extent that Andreini could put the assets to

its own purposes,” the Eleventh Circuit held,i$ not the initialtransferee.”ld. at 1303.

The question therefore remains: Was Peachtree permitted to exercise legabwentr
thetransferdbefore forwarding payment to thesurer® The bankruptcy court effectively
answered that question in the affirmative, but did so on the basisrafarect factual
assumption. It does not appear that the court specifically addressed the coeds# dsinghe
corrected record, or that in considering the conduit defense the bankruptcy couditpplie
specific finding that Peachtree’s control of the money aised by its obligation to use the

funds for the single purpose of pag premiums. Given thesignificanceof the issue of legal
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control to the conduit test, this Cowdcates the May order and remasdghat the bankruptcy

court can consider Peachtree’s conduit defense on the corrected?ecord.
V. Conclusion

For the foregoing reasons, the Caaffirmsin pat thebankruptcy coufs May order and
remand for further proceedings consistent with this opinion. The Court also affirms the
December ordeio the extent it found thale transfers were made on account of an antecedent
debt, and were not a contemporaneous exchange for new value. An appropriate order will be

entered.

/s/ Katharine S. Hayden
Date: Decembe29, 2014 Katharine S. Hayden, U.S.D.J.

2 The Court notethat, even upon consideration of the appropriate sequence of paymennhdbi defense

likely does not extemhto the commission that Peachtree retained. Peachtree essentially agrees, (Peaeltzde B
(“IW1ith the exception of the nominal commisgipayments received ..., the Transfers were remitted from
Peachtree’s trust fund directly to the Insurers”), and case law sugpdrt®hcessioreeTeseMilner v. Moon (In
re Moon),385 B.R. 541, 553 (Bankr. S.D.N.Y. 2008)Tlhe majority rule is that \Wwere a mere conduit retains
possession of the funds, he will be liable up to the amount whichaies:). Over that retained amount,
$15,870.60 here, Peachtree arguably exercised complete control and was “dapsihtgtbe funds for whatever
purposs [it] wish[ed].” In re Parce] 287 B.R. at 46.
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