
UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HECTORS. ALVAREZ,
Civil Action No. 14-1397(CCC)

Petitioner,

v. : MEMORANDUM AND ORDER

PATRICK A. NOGAN, et al.,

Respondents.

CECCHI,District Judge

This matterhavingcomebeforethe Court uponpro sePetitioner’sfiling of a Petitionfor

Writ of HabeasCorpuspursuantto 28 U.S.C. § 2254andpreviouslyhavingbeenterminated

becausePetitionerdid not paythe $5 filing fee for a habeaspetition asrequiredby Local Civil

Rule 54.3(a)or submitappropriatematerialsin applicationto proceedinformapauperisin

compliancewith Local Civil Rule 81.2(b);and

It appearingthatPetitionerhasnow paid the $5 filing fee; and

It appearingthat:

1. Petitionerhasfiled a Petition for a writ of habeascorpusunder28 U.SC. § 2254.

This Court is requiredby Masonv, Meyers.208 R3d 414 (3d Cir, 2000), to notify Petitionerof

the following consequencesof filing sucha Petitionunderthe Antiterrorismand Effective Death

PenaltyAct (“AEDPA”) and to give Petitioneran opportunityto file oneall-inclusive ,S 2254

Petition.
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2. Underthe AEDPA, prisonerschallengingthe legality of their detentionpursuant

to thejudgmentof a Statecourtmustmarshalin one § 2254Petitionall the argumentstheyhave

to collaterallyattackthe Statejudgmentand,exceptin extremelylimited circumstances,file this

oneall-inclusivePetitionwithin oneyearof thedateon which thejudgmentof conviction

becomesfinal by the conclusionof direct reviewor the expirationof thetime for seekingsuch

review. See28 U.S.C. § 2244(d). Absentextremelylimited circumstancesandthe prior

approvalof theUnited StatesCourtof Appealsfor the Third Circuit, a claim presentedin a

secondor successive§ 2254petition shall bedismissed.See28 U.S.C. § 2244(b).

3, This oneall-inclusive§ 2254Petitionmustspecifyall the groundsfor relief

availableto Petitioner,statethe factssupportingeachground,statethe relief requested,be

typewrittenor legibly handwritten,be signedunderpenaltyof perjuryby Petitioneror an

authorizedperson,andsubstantiallyfollow the form appendedto the HabeasRules. See28

U.S.C. § 2254Rule 2(c) & (d).

4. Thedistrict courtmaynot granta writ of habeascorpusunder28 U.S.C. § 2254

unlessthe applicanthasexhaustedthe remediesavailablein the courtsof the Stateor exhaustion

is excusedunder28 U.S.C. § 2254(b)(l)(B)becausethereis an absenceof availableState

correctiveprocessor circumstancesexist that rendersuchprocessineffectiveto protectthe rights

of the applicant. SeeRainevv. Varner.603 F.3d 189, 198 (2010) (“federal courtsmay granta

stateprisoner’shabeaspetitiononly if petitionerhasexhaustedtheremediesavailablein the

courtsof the State”)(citationsandinternalquotationmarksomitted);seealsoHendersonv.

Frank. 155 F. 3d 159. 164 (3d Cir. 1998): Lambertv. Blackwell. 134 F.3d 506, 513 (3d Cir.

1997); Toulsonv. Bever,987 F.2d 984 (3d Cir. 1993). Exhaustionrequiresa petitioner

challenginga New Jerseyconvictionunder§ 2254to havefairly presentedeachfederalground



raisedin the petition to all threelevelsof New Jerseycourts. SeeRainey,603 F.3d at 198;

O’Sullivan v. Boerckel,526 U.S. 838 (1999); Rosev. Lundy, 455 U.S. 509 (1982).

5. If Petitionerintendsthe Petitionas filed to bethe oneall-inclusive § 2254

Petition,Petitionermaynow tell the Courthow to proceedby choosingoneof the following

optionsandnotifying the Clerk of thechoicepursuantto the termsof this Notice andOrder:

a. Havethepending§ 2254 Petitionruled uponas filed; or

b. Withdraw thepending§ 2254Petitionandfile oneall-inclusive § 2254

petition subjectto theone-yearstatuteof limitations.

6. If Petitionerchooseoption 5.a. aboveandthis Court decidesthemeritsof

Petitioner’sclaims,thenPetitionerwill losethe ability to file a secondor successivepetition

under§ 2254,absentcertificationby the Courtof Appealsfor the Third Circuit andextraordinary

circumstances.

If Petitionerchoosesoption 5.b. aboveandtheoriginal Petitionwas filed within the one-

yearstatuteof limitations under28 U.S.C. § 2244(c),thenthe statuteof limitationswill betolled

from thedatethe original Petitionwashandedto prisonofficials for mailing to the Clerk of the

Courtuntil 45 daysafterentryof this Notice andOrder. Underthese circumstances,if the

original § 2254 Petitionwas filedwithin theone-yearlimitationsperiod,Petitionerwill havethe

45-dayresponseperiodplus anytime remainingwithin the one-yearstatuteof limitationsperiod

(asof the datePetitionerfiled the original application)to draft and file oneall-inclusive § 2254

Petition,

7. This Courtmakesno finding as to the timelinessof the Petitionas filed,

IT IS on this iL — dayofck,2014,hereby
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ORDEREDthat the Clerk shall reopenthis matterby makinga separateentryon the

docketto indicatethat thematterhasbeenreopened;andit is further

ORDEREDthat Petitionerwill have45 daysfrom the entryof this NoticeandOrderto

file with the Clerk a letteror otherwritten responsesignedby Petitioneradvisingthe Courthow

Petitionerwould like to proceed;andit is further

ORDEREDthat, if Petitionerdoesnot file a signedresponsechoosingoneof the above

optionswithin 45 daysof the entryof this Notice andOrder,thentheCourtwill rule on the

Petitionas filed.

CLAIRE C. CECCHI
United StatesDistrict Judge
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