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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JACKSON HEWITT INC.,

Plaintiff,
: MEMORANDUM OPINION AND
V. ORDER
IMRAN SHARIF, : Civ. No. 14-1433 (WHWCLW)
Defendant.

Walls, Senior District Judge

This mattercomes before the Court on Plaintiff’'s Motion for Default Judgment, ECF No.
6. Plaintiff filed this action on March 6, 2014, alleging that Defendant bredicteeiianchise
agreementgor the operation of Jackson Hewitt income tax preparation bussiesSregon and
Washington. ECF No. Plaintiff’s cunsel submitted an Affidavit ofibgent Inquiry,
recounting his unsuccesstifortsto locate and serve process Defendant. ECF No. 4. A
process server unsuccessfully attempted service on Defeselanal timessubmitting an
Affidavit of Non-Service Id., Ex. A. After severalattempts to locat®efendantt his last known
addressn Houston, Texashe process servepoke to Defendant by phone ardange a
meeting but Defendant did natppearld. Thereafter, Plaintif6 counsel sent a copy of the
summons and complaint to Defendant’s last known addras®rtified mail Id., Ex. B.
Defendanneveranswered the complaint. On September 3, 2014, Plaietjffestecdn entry of

default and sent a copy to Defendant’s last known addtiessertifiedmail. ECF No. 5. The
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Clerk entered default on September 5, 2013. On September 19, 2014, Plaintiff moved for default
judgment. Decided without oralgumentunder Fed. R. Civ. P. 78, Plaintiff's moti@granted.
Standard

The Third Circuit considers three factors in determining whether a dgfdgihent
should be granted under Fed. R. Civ. P. 55: (1) prejudice to the plaintiff if default is depied, (2
whether the defendant appears to have a litigabkndef and (3) whether defendardelay is
due to culpable conduct.Chamberlain v. Giampapa, 210 F.3d 154, 164 (3d Cir. 2000).

In deciding a motion for default judgment, “the factual allegations in a compbéetr
than those as to damages, are treated as conceded by the def@l&&@TV, Inc. v. Pepe, 431
F.3d 162, 165 (3d Cir. 2005). The court must, however, make “an independent inquiry into
‘whether the unchallenged facts constitute a legitimate cause of action” antrfrakes an
independent determination” regarding questions of ays Inn Worldwide, Inc. v. Mayu &
Roshan, L.L.C., No. 06-1581, 2007 WL 1674485, at *4 (D.N.J. June 8, 2@l@ilarly, a court
does not accept as true allegations pertaining to the amount of damages, and oay amopis
methods to ascertain the amount of damages due. While the court may conducigatbeari
determine the daages amount, Fed. R. Civ. P. 55(b)(2), a damages determination may be made
without a hearing “as long as [the court] ensure[s] that there [is] a baghe fdamages
specified in the default judgmenitansatlantic Marine Claims Agency, Inc. v. Ace Shipping
Corp., 109 F.3d 105, 111 (2d Cir. 1997).

Discussion
l. There is prejudice to thePlaintiff if default is denied.
Plaintiff has made a sufficient showing that it is entitled to religkefranchise

agreements in questi@ne attached to the complaintEghibits 3-7. Defendant personally
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guaranteed his obligations under each of thedhiseagreements. Comgl. 7. Defendant
entered into five promissory notgsfavor of Plaintiff. 1d. 1145-49; Coe. Declat Ex.8.
Defendantviolated the fanchiseagreements by failing toomply with the minimum office hour
requirements and failing to remit specific paymeatBefendantCompl. § 8.As a result,
Plaintiff terminated théranchiseagreementsld. Thefranchiseagreements required Defendant
to pay Plaintiff allmonies due in event tlie agreemeat termination, includingnterest at the
Texasstatutory maximum of 18%, attorneys’ fees and cddtg] 9. Defendant did not pay
Plaintiff the amount owedd. 1Y 64-68Theseunchallenged fastconstitte a legitimate cause of
actionfor breach of contracDefendat hasrefused taanswer the complaint despite diligent
efforts to serve him, and thegeno indication that hatends to participate in the litigatioHe
should notbe permittedto avoid his obligation® Plaintiff.
I. Defendantdoes notappear to have a litigable defense.
No facts before th€ourtsuggest a defense Rbaintiff’s claims.
[I. Defendants delay is due to culpable conduct
Plaintiff hasmade the required diligent effdd serve process on Defendamider Fed.
R. Civ. P. 4e) andNew JerseyCourt Rules 1:5-and4:4-4b)(1)(c) A process server spoke to
Defendant, but Defendant avoidatiendingthe meeting. Plaintiff mailedopies of all
documentgo Defendaris last known address, and a process server spoke with Defendant on the
phone, giving goothdication thaDefendant received tr@immons and complaint but chose to
ignore themlt is reasonable to conclude that Defendadglay iswillful .
V. The amount of damages is satisfactorilgstablished
Plaintiff has provided a sufficient basis for the damages amount of $131,502.60. The sum

consists of $125,778.55, the amountrodplusinterest at the contctually agreeelipon rate of
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18% $800.58 in costs and disbursements; and $4,923.50 in attofeey<oe. Decl {1 24-26,
ECF No. 6. Supporting evidence includiessigned fanchiseagreementsifemizedstatements
of accounts receivablanda sworndeclaratioras to attorneydeesincurred. ECF No. 6-4:6-15.

Conclusion and Order

It is hereby ORDERED th&laintiff's motion is granted; it iurther

ORDEREDthat the Clerk of Court enter judgméat Plaintiff in the amount of
$131,502.63and it is further

ORDEREDthat beyond the date of this Order, ppstgment interest with respect to the
amount claimed will continue to accrue at the contractually agreed upaf 1&8% per annum

until thejudgment is paid in full.
IT IS SO ORDERED:

)
7

DATE: 10/29/14

{ [ b
“Wiltiam H. Walls, US.D.J.

William H. Walls
Senior United States District Court Judge



