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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SHARON OTERQO, et al.,

Plaintiffs, Civil Action No. 14-1655 (ES)

V- OPINION

PORT AUTHORITY OF NEW YORK AND
NEW JERSEY, et al., :

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before the Court on Defatslanotion to dismiss Counts | through VI
of Plaintiffs’ Fourth Amended Complaint. (D.Ho. 66). The Court has considered the parties’
submissions in support of and in opposition t itstant motion and decides the matter without
oral argument pursuant to FederaldRof Civil Procedure 78(b)For the reasons set forth below,
the Court grants Defendants’ motion to dismiss.
|. Factual and Procedural Background

Plaintiffs are fifty-sixindividuals who served as police afirs in the Port Authority Police
Department (“PAPD”) at all times material the Complaint. (D.E. No. 62, Fourth Amended
Complaint (“Compl.”) 11 10-65).

On March 3, 2010, PAPD announced that itlgdoe conducting a pmotion examination
for the rank of sergeantId( 1 91). All fifty-six Plaintiffs took the exam, which was held on or
about April 17, 2010, and each Plaffhteceived a passing score of/eaty percent or greaterld(

11 95, 97-98). Accordingly, Plaintiffs were angaihe 465 officers placed on the Police Sergeant

Horizontal Roster (“hazontal roster”). Id. 1 97-98). Officers on thieorizontal roster were
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eligible to proceed to the next phase of thenpotion process, which consisted of evaluation by
PAPD’s Promotion Review Boaahd an interview with a rotating three-person panel of members
from PAPD’s Public Safety aniduman Resources departmenttl. { 99).

Pursuant to the March 3, 2010 announcement, when a vacancy for a sergeant position
became available, PAPD’s Office of the Inspe@eneral would oversee the random selection of
candidates to proceed to the next phase of the promotion procé&ss.y 100). Police
Superintendent Michael Fedorko was to makeultienate decision of whom to promote from
among the candidates evaluated by the Promotion Review Baddrd. 1(13).

On June 22, 2011, PAPD issued a promotionslipg indicating vacarnes in the sergeant
position. (d. { 115). Pursuant to the posting, sixtytledé 465 officers on the horizontal roster
were selected for evaluation by the Promotion Review Boatd] 120), and interviews were held
on or about June 25-27, 201M.(f 121). Superintendent Fedorkslected fourteen officers for
promotion from among the sixty evaludtey the Promotion Review Boardld (] 125).

On November 21, 2012, PAPD issued anofiremotion announcement, which amended
the attendance requirements for promotion asagdhe selection prose by which candidates on
the horizontal roster were to be selectedeealuation by the Promotion Review Boardd. 1
143, 145, 146). Instead of random selection of candidates from the horizontal roster for promotion,
the announcement mandated that all candidatékeohorizontal roster @uld be evaluated for
promotion. [d. T 146). Nevertheless, seVieRdaintiffs allege that ey were not evaluated as
required by the November 21, ZDpromotion announcement.ld(  147). Pursuant to the
November 21, 2012 announcement, PAPD promoted thirteen candidates from among those

remaining on the horizontal listld(  152).



According to the Complaint, in February of 2013, PAPD evaluated the remaining
candidates who were not previously consedepursuant to the November 20, 2012 promotion
announcement. Id. 1 159). On July 29, 2013, Superintendent Fedorko announced that twenty-
nine additional officers would be promotedsargeant. Additionally, between January and August
of 2014, PAPD indicated in three separate proonal announcements thatfurther fourty-four
officers would be promoted.Id 11 174-187). As of the date of the Complaint, however, none of
the Plaintiffs were among those candidatelected for promotion to sergeantd. (] 193).

Plaintiffs allege that throughout this protion process, PAPD “engaged in cronyism,
nepotism and unlawful practices, which deprivedRlantiffs from receiving a fair and impatrtial
promotional process for the rank of Sergeantld. { 3). Specifically, Rlintiffs allege that
Defendants failed to conducktergeant promotional process gamranteed blaw and by Port
Authority Policy” by: (1) disclosig oral interview questionsnd providing interview advice in
advance to some candidates and not othersipf@ying post-exam evaltian criteria unequally;

(3) providing preferential treatment to some cdatks because of improper influence put forward
on their behalf; and (4) failing to adhere to quieement to base promotion decisions on the merit
and fitness of individual candidatedd.(] 4).

Additionally, Plaintiffs Ortiz and Kruesi indidually allege that they were denied an
opportunity for promotion due to Defendants’ tietiton against those PHiffs for (1) conducting
union activities and (2) filing formal complairdgainst several Defendardlleging discrimination
and retaliation. I¢. 11 652-730, 2062-2121, Counts V and VII). And finally, Plaintiff Otero
alleges that she was denied an opportunity fomation due to a disability she developed as a

first responder to the temist attacks of 9/11.1d. 1 211-53, Count VIII).



The three original plaintiffs, Otero, Pisciotta, and Escobar, initiated this action by filing a
Complaint on March 14, 2014. (D.E. No. 1). Defants filed a motion to dismiss the Complaint
on April 28, 2014, (D.E. No 5), arttle plaintiffs requested leave file an Amended Complaint
on June 23, 2014, (D.E. No. 18). RBeskeven of the current plaiff§ initiated a related action on
June 9, 2014 by filing a complaint Arias, et at. v. Port Authdy of New York and New Jersey,
et al, No. 14-3568.

Pursuant to a telecontarce held by the Court on September 22, 2014, the Court
consolidated tis action andArias together under this caption andigted Plaintiffs leave to file
an Amended Complaint. (D.E. No. 30). Pldfstfiled a consolidated Amended Complaint on
October 3, 2014, (D.E. No. 33), and a SeconceAded Complaint on October 17, 2014, (D.E.
No. 35)! Defendants moved to dismiss the Second Amended Complaint, (D.E. No. 42-1 to 42-
10), and Plaintiffs filed a Third Amended @plaint on April 13, 2015, while the motion was
pending, (D.E. No. 56).

The Court then granted Plaintiffs leaveite & Fourth Amended Complaint, (D.E. No. 60),
which Plaintiffs filed on June 5, 2015, (D.E. No. 62Pefendants filed a motion to dismiss the
Fourth Amended Complaint on July 2, 2015..EDNo. 66-17, Memorandum of Law in Support
of Motion to Dismiss the Fourth Amended ComptaifiDef. Mov. Br.”)). Plaintiffs filed an
opposition brief on August 10, 2015, (D.E. No 76, Defnts’ Response to Plaintiffs’ Motion to
Dismiss (“Pl. Opp. Br.”)), and Defendants €le reply brief on August 31, 2015, (D.E. No. 78,
Memorandum of Law in Further Support ofettMotion to Dismiss the Fourth Amended

Complaint, (“Def. Rep. Br.”)).On February 29, 2016, and Marth2016 respectively, Plaintiff

1 The Second Amended Complaint added three additional Ffatotthe case, bringing the total number of Plaintiffs
to fifty-three. Cf.D.E. Nos. 33, 35).

2 The Fourth Amended Complaint added three additional Plaintiffs to the case, bringing the total to fiftf-BiE.(
Nos. 35, 66).



submitted to the Court copies of the prorantannouncements and employment agreement which
were referenced in the Complaint. (D.Ho. 103-1, Promotion Evaluation Announcements
(“Promotion Announcement®) D.E. No. 105-1, Port Authority Memorandum of Agreement
(“MOA")). The matter is now ripe for resolution.

Il. Legal Standards

Federal Rule of Civil Procedure 8(a)(2) requiaesomplaint to set forth “a short and plain
statement of the claim showing ttepleader is entitled to relief.Fed. R. Civ. P. 8(a)(2). That
statement must “give the defendant fair noo€evhat the claim is and the grounds upon which it
rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (internal quotation marks and
alterations omitted). Although the pleading standard announced by Rule 8 does not require
detailed factual allegations, it demands “endhan an unadorned, the-defendant-unlawfully-
harmed-me accusationAshcroft v. Igbgl556 U.S. 662, 678 (2009).

For a complaint to survive dismissal pursuanRule 12(b)(6), it “must contain sufficient
factual matter, accepted as true, to ‘state anctairelief that is @usible on its face.”ld. at 678
(citing Twombly 550 U.S. at 570). “A claim has facial psility when the plaintiff pleads factual
content that allows the court to draw the reasknaiference that the defendant is liable for the
misconduct alleged.1d. (citing Twombly 550 U.S. at 556). “The plausibility standard is not akin
to a ‘probability requirement,” but it asks forore than a sheer possibility that a defendant has
acted unlawfully.” 1d.

In evaluating the sufficiency of a complaiatcourt must accept all well-pleaded factual

allegations contained in the complaint as true draw all reasonable inences in favor of the

3 Because the Promotion Announcemaeutirsission is not consecutively paginattag Court will refer to individual
pages of this submission by reference to the page numbers assigned by ECF.
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non-moving party.SeePhillips v. Cty. of Alleghenyp15 F.3d 224, 237 (3d Cir. 2008). However,
“the tenet that a court must accept as trueofillhe allegations contained in a complaint is
inapplicable to legal conclusiofisand “[a] pleading that offerdabels and conclusions’ or ‘a
formulaic recitation of the element$ a cause of action will not do.”1gbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 555).

Additionally, a district courteciding a motion to dismiss generally does not consider
materials beyond the pleadings re Burlington Coatractory Sec. Litig.114 F.3d 1410, 1426
(3d Cir. 1997). “In deciding &ule 12(b)(6) motion, a court musbnsider only the complaint,
exhibits attached to the compig matters of public records well as undisputedly authentic
documents if the complainant’s claims are based upon these docunMay®f v. Belichick605
F.3d 223, 230 (3d Cir. 2011). An “exceptiontie general rule is that a documanégral to or
explicitly relied upon in the complaint may be corsidd without converting the motion [to
dismiss] into one for summary judgmentlh re Burlington Coat Factory114 F.3d at 1426
(alteration in the original and internal quotatiorarks omitted). “Othevise, a plaintiff with a
legally deficient claim could survive a motion to dismiss simply by failing to attach a dispositive
document on which it relied.Pension Benefit Guar. Cor®98 F.2d 1192, 1196 (3d Cir. 1993).

“[1f a complaint is subject to a Rule 13(B) dismissal, a district court must permit a
curative amendment unless such an ameminvould be inequitable or futile Phillips, 515 F.3d
at 245.

II. Discussion

The Fourth Amended Complaint contains eigbparate Counts that can be grouped as

follows: (1) Counts I, 11, lll, and VI allege violation of Plaintiffs’ due process rights pursuant to

42 U.S.C81983; (2) Counts V and VII allege First Antiment retaliation psuant to 42 U.S.C.



§1983; (3) Count IV alleges breaoh contract; and (4) CountIV alleges discrimination on the
basis of disability in violation of gn/Americans with Disabilities Act.SeeCompl. 11 2280-2305).

Defendants argue that Countiiough VI should be dismisseinder Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claand that Count IV should also be dismissed for
failure to exhaust available contractual remedi€e(generallyDef. Mov. Br.). As Plaintiffs
note in their opposition brief, Defendants’ movinggebdoes not address Counts VIl and VIII. (Pl
Opp. Br. at 2-3 n.1). Accordingly, the Court will consider each of Deféadamguments in favor
of dismissing Counts | through VI below.

A. Breach of Contract

Count IV of the Fourth Amended Complaiatleges breach ofontract dering from
Defendants’ failure to follow visions of the Memorandum éfgreement (“MOA”) regarding
the sergeant promotional procedure. (Corfifil2312-2317). Defendants argue that Count IV
should be dismissed for failure to exhaust the M&O#®mediation procedures prior to bringing the
claim in district court.(Def. Mov. Br. at 21-24).

Where an employee brings a claim agalmistemployer for breach of an employment
agreement, “it is settled thaietlemployee must at least attempéxtaust exclusive grievance and
arbitration procedures establishby the bargaining agreemengfior to bringing the claim in
federal court.Vaca v. Sipes386 U.S. 171, 184 (1967). However, courts have established several
exceptions to the exhaustion requirement, inclu¢iidgvhere resorting to the grievance procedure
would be futile, (2) where the employer repudiatied collective bargaining agreement, or (3)
where the union breached its duty of fair representatienarbitrarily refusing or perfunctorily
handling the grievancddendricks v. Edgewater Steel C898 F.2d 385, 388 (3d Cir. 1990) (citing

Vaca 386 U.S. at 187). Defendants ditecafor the additional proposition that courts may excuse



a plaintiff's failure to exhaustwhere “the jurisdictiorof the administrative tribunal is doubtful.”
(Def. Mov. Br. at 21-22 (citing/acg 386 U.S. at 185)). Withowt finding that the plaintiff
employee’s situation falls into one of these categothe employee’s breach of contract claim is
barred by his failure to attempt to utilize the employment agreement’s mandatory grievance
proceduresHendricks 898 F.2d at 388

In arguing that Plaintiffs faito exhaust available grievanprocedures, Defendants point
to paragraph VI of Appendix J of the MOA, whiclatgts that “[a] chargthat the Port Authority
has violated a procedural matterthis Police Sergeant Promotion Evaluation Procedure shall be
submitted to the Port Authority Employment Relations Panel for an expedited determination.”
(MOA at 162; Def. Mov. Br. at 22)Defendants note that the FtuAmended Complaint contains
no allegations that Plaintiffs attempted to mailse of this remedial pcedure, and the Court
agrees.

Plaintiffs present several arguments supportireggcontention that thefailure to exhaust
available grievance procedures should be excusédt, Plaintiffs arguehat exhaustion would
be futile because “no adequate remasdire available.” (Pl. Opp. Bat 41). In supprt, Plaintiffs
note that section XXII and pageaph V of Appendix J of th&OA “clearly state that the
grievance-arbitration procedure provided for in the MOA is not applicable to the Police Sergeant
Promotion Procedure.”ld.).

But, as Defendants correctly note, (Def. Rep.aBd9-20), Plaintiffsargument appears to
wholly ignore paragraph VI of Appelix J of the MOA, which sets oatseparate avenue to address
violations of certain proceduratatters through the Port Authorimployment Relations Panel.

As noted above, paragraph VI indtes that the Panel is availalbbd consider a charge—such as

Plaintiffs’—alleging that PAPD violated its own promotion procedur€gefOA at 162). Thus,



contrary to Plaintiffs’ contentns, the MOA does appear to provide a remedial procedure that
is available to challenge aspects of the serga@motional procedureAccordingly, Plaintiffs’
futility argument fails.

Next, Plaintiffs argue that, while the MOA mpxovide certain appeal rights, the March 3,
2010 promotion evaluation announcement repudiates any such remedies because, “[b]y the very
terms of the promotional announcement, the catdslhad no administrative remedy available to
them in order to challenge the results of the mtomal examination.” (Pl. Opp. Br. at 42). In
making this argument, Plaintiff appears to bemencing paragraph J tife promotion evaluation
announcement, which provides for an Appealalothat “will act asthe sole and final
administrative appeal forum with respect to thosatters within its jisdiction.” (Promotion
Announcement at 2).

However, the Court notes that this sameti®n of the promotion evaluation announcement
further provides that “only thosmndidates who do not achieve agag score on the written test
will be permitted to submit arppeal” to the Appeal Boardld(). Thus, this grvision explicitly
limits the jurisdiction of the Appeal Board tmmplaints brought by promotion candidates who
fail the written test and believe the test was graded in error.

Here, each Plaintiff passed the written exam and was accordingly placed on the horizontal
roster. (Compl. 71 95, 97-98). Because thee@pBoard’s jurisdiction is limited to hearing
grievances regardinfgiled examinations, the Court agrees that Plaintiffs were not eligible to file
a grievance with the Appeal Boar@he Court further agrees thag noted above, Plaintiffs were
not eligible for the “grievance-hitration procedure,pursuant to paragpa V of Appendix J of

the MOA.



Despite the fact that Plaintiffs were inelilgiio appeal to thAppeals Board, (Promotion
Announcement at 2), and was ineligible to pgrate in the grievancarbitration procedure,
(MOA at 162), they neverthelesgere eligible to submit “a charge that the Port Authority has
violated a procedural matter in [the] pronootievaluation procedure” tthe Port Authority
Employment Relations Panel. (MOA at 162).efiéis no suggestion thadragraph V of appendix
J of the MOA, or paragraph J of the March 3, 2010, promotion announcement, limit the
applicability of the Port Authority Employment Relations Panel to Plaintiffs’ situation, and
Plaintiffs’ brief provides no support for this positi Indeed, as notedave, Plaintiffs’ brief
wholly ignores the existence of the Port AuthoEmployment Relations Panel as set out in
paragraph VI. For that reasonafitiffs’ repudiation argument fails.

Furthermore, while the Court would be hesitemtrequire a plaintiff to make use of a
contract-based appeals or grievance procedureavtherjurisdiction of the grievance forum is in
doubt, the Court notes that the Port Authority Eogpient Relations Panel’s jurisdiction to hear
employee complaints is well established. Huwt Authority Employmet Relations Panel was
established by resolutiarf the Port Authority of New Yorland New Jersey adopted September
29, 1976, and its authority is codifiedNiew Jersey law by N.J.S.A. § 32:1-17Sedn re Alleged
Improper Practice Under Section Xl, Paragraph A(d) of the Port Auth. Labor Relations
Instruction 194 N.J. 314, 327 n.8 (2008). N.J.S.A. 813P75 also provides for several avenues
of appeal from a decision of the Port Autholymployment Relations Painécluding that such
decisions “shall be . . . reviewlah. . . by action in lieu of progative writs” brought in the Law
Division, Civil Part, of New Jerseyuperior Court. N.J.S.A. 8§ 32:1-17&ee alsd\.J. Ct. R. 4:69-

1.
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Based on this analysis, the Court concludes Rteantiffs have failed to meet any of the
exceptions to the rule requiriran attempt to exhaust grievanprocedures available under the
employment agreement prior to bringing a claimdi@ach of that contract in District Coutsee
Hendricks 898 F.2d at 388Accordingly, the Court dismisses Count IV.

B. Due Process Violation

Counts I, 11, 1ll, and VI of te Fourth Amended Complaint alie a violation of Plaintiffs’
Fourteenth Amendment substi@e and procedural due press rights under 42 U.S.C. § 1983,
arising from PAPD'’s alleged failure to follow rt@in promotional procedures set forth in the
MOA, promotional evaluation announcements, #relNew Jersey State Constitution. (Compl.
111 2280-2311, 2326-2338)To state a claim under § 1983, “thiaintiff must denonstrate that a
person acting under color of law dejd him of a federal right. Berg v. Cty. of Allegheny19
F.3d 261, 268 (3d Cir. 2000). Thus, in order to aetee whether a federal right has been violated,
a court must “identify the exacbntours of the underlying rightideto have been violated.Id.

To prevail on either a subsitive or procedural due press claim challenging a state
actor’s conduct, “a plaintiff must establish atheeshold matter that he has a protected property

interest to which the Fourteenth Ameneimtis due process protection appliesNicholas v.

* The Court notes that Counts I, II, Ill and VI allege both individual liability against the individual
Defendants, as well as municipal liability aggtiDefendant Port Authority pursuantMonell v. Dep’t of
Soc. Servs. of City of New Ypd36 U.S. 658 (1978). SeePl. Opp. Br. at 35-38). Undédonell, “a
municipality may incur liability under 8 1983 onlyhen its policy or custom causes a particular
constitutional violation.” Marable v. W. Pottsgrove Twdl76 F. App’x 275, 282-83 (3d Cir. 2006). In
determiningMonell liability, courts will determine first whler a constitutional injury occurred, and
second, whether the injury resulted from a “policy or custom” of the municipal deferidaat.283.

Accordingly, the Court’'s analysis of Counts |, Il, 1ll, and VI turns on whether Plaintiffs have
sufficiently alleged the underlying violation of th€murteenth Amendment due process rights against both
individual and municipal Defendant&ee id The Court need not determine the existence of a “policy or
custom” of due process violations by Port Authority, because, as discussed below, the Court finds that
Plaintiffs fail to sufficiently allege that a duegmess violation occurred in the first instance.
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Pennsylvania State Unjv227 F.3d 133, 139-40 (3d Cir. 200@ge alsoHill v. Borough of
Kutztown 455 F.3d 225, 234-35 (3d Cir. 2006).

Defendants argue that Plaintiflaibstantive and procedural@process claims must each
be dismissed for failure to sufficity allege a violation of a feddha protected proprty interest.
(Def. Mov. Br. at 8). The Court will addressettsufficiency of Plaintiffs’ substantive and
procedural due process claims separately below.

1. Procedural Due Process

In order to state a claim for a procedural due processtioiolander 42 U.S.(8 1983, a
plaintiff must show that “(1) hevas deprived of an individual interest that is encompassed within
the Fourteenth Amendment’s protection of ‘lifdgerty, or property,’and (2) the procedures
available to [the plaintiff] did ngbrovide ‘due process of law.”"Eggert v. Betheab25 F. App’x
54, 56 (3d Cir. 2015) (citinglill, 455 F.3d at 234). Defendants arglat Plaintiffs’ procedural
due process claims should be dismissed fdurtato meet the first element—namely, that
“plaintiffs fail to allege a depr@ation of a federally protectedghit.” (Def. Mov. Br. at 10).

Plaintiffs allege a protected property irgst in several aspects of PAPD’s sergeant
promotional procedure. SeeCompl. | 2278). A protected qperty interest in aspects of
employment may be created “by existing rulesimderstandings that stem from an independent
source such as state law-rulesinderstandings that secure certa@nefits and that support claims
of entitlement to those benefitsBaraka v. McGreevey81 F.3d 187, 205 (3d Cir. 2007) (quoting
Bd. of Regents v. Roth08 U.S. 564, 577 (1972)). To possess such a property right, “a person
must have more than an abstract need or désird. He must have more than a unilateral
expectation of it. He must, instead, haviegitimate claim for entitlement to itRoth 408 U.S.

564, 577 (1972).
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“Legitimate claims of entitlement may be creétexpressly by state statute or regulation
or may arise from government policies or ‘mutya&bkplicit understandingdetween a government
employer and employeeNewark Branch, N. A. A. C. P. v. Town of Harris®40 F.2d 792, 809
(3d Cir. 1991) (quotin@erry v. Sindermam08 U.S. 593, 601-02 (1972)). Such mutually explicit
understandings may be establisleghart by provisions of employent contracts, and “may be
supplemented by other agreements implied fropaldy’s] words and conduct in the light of the
surrounding circumstancesPerry, 408 U.S. 593, 602.

In this case, Plaintiffallege that they possess

a property right to theirantinued employment and itsguequisites, including, but

not limited to, a fair and impartial promotial process, the rigtd appeal and have

a hearing, the right the fairly considered for promtion based on merit and fitness

and to not be denied promotion basen decisions made arbitrarily and

capriciously.

(Compl. § 2278). The separatalfeged property interests in @) fair and impartial promotional
process,” (2) being “fairly considered for protiom based on merit and fitness,” and (3) not being
“denied a promotion based on decisions made arlijtand capriciously” ppear to be duplicative
of one another, and the Court is unable tscelin a meaningful diaction between them.
Therefore, the Court construes the Complaint tagserting two independeptoperty interests:
“the right to be fairly considerefdr promotion based on merit arithess” and “the right to appeal
and have a hearing.”Sé€e id.. The Court will separately adeis whether the first element of a

procedural due process claim has been metnegthect to each alleg@roperty interest.

a. The Right to Be Fairly Considered for Promotion Based on Merit
and Fitness

Plaintiffs argue that specific languagetli® MOA, promotion evaluation announcements,
and a state constitutional prowsi grants them a “legitimatexpectation that the promotion

process would be conducted fairly and in an aséd manner, and that the promotional policies

13



and criteria would be followed.” [POpp. Br. at 26-27). FirsRlaintiffs point to Appendix J,
paragraph I.C of the MOA, which states tleatch announcement forgonotional opportunities
shall contain “the criteria tde utilized for and the weight tbe given to the elements of
evaluation.” (Pl. Opp. Br. at 27; MOA at 162). Second, Plaintiffs point to paragraph L of the
March 3, 2010 promotion evaluation announceme&hich states that airomotional candidates
“must meet all promotional screening criteria on the Police Sergeant Roster
Promotion/Development Appraisal form” in orde be promoted. (PIl. Opp. Br. at Z&e also
Promotion Announcement at 3)And third, Plaintiffs point to # “merit and fitness” clause of

the New York and New Jersey state Constitutianisich require that civil-service promotion
decisions “shall be made according to merit atree$s.” (Pl. Opp. Br. at 29 n.18 (citing N.Y.
Const. Art. V, 8 6; N.J. @nst. Art. VII, § 1)).

However, these provisions cannot servetles basis of a federally protected property
interest in the general fairnessPAPD’s promotion process. hrriving at this conclusion, the
Court looks toKaminski v. Twp. of Toms Rives95 F. App’x 122 (3d @i 2014), in which the
Third Circuit declined to find a property interastsimilar contractuahnd statutory provisions
under analogous factual circumstances. As in this caslaimtiffs in Kaminskiwere police
officers who successfully passed a promotion exam but were ultimately not selected for promotion
by their municipal employer.ld. at 125-26. The plaintiffs sued the municipal employer for
violation of their procedral due process rights (among otle&ims), alleging that they “were
deprived of a fair, transparent promotional gges and were arbitrarilgenied promotions in

violation of due process.ld. at 124. Specifically, plaintiffs aliged that they possessed a protected

5 The eligibility criteria set out in one “Promotion/Develogmh Appraisal form” referenceoly Plaintiffs include a
requirement that the candidate be am ltlorizontal roster; have three or fewsick absence occasions”; have eleven
or fewer “sick days”; be free of digdinary charges for the last twelve months; and be free of sustained civilian
complaints in the last 12 months. (D.E. No. 66)
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property interest in a “fair radl unbiased promotional examination,” and that the municipal
employer violated this interestd. at 125.

As authority for this property interest, tl@minskiplaintiffs pointed to a state statute
requiring the municipal defendant to give “dusideration” to promotional candidates’ “length
and merit of his service and preference ghaljiven according to seniority in servicéd. at 126
(citing N.J.S.A. 40A:14-129). Thplaintiffs also pointed to a provision of the employment
contract between the municipal defendant and threon, which provided for “trained evaluators,”
“training for evaluators,” and “monitarg [of] the evaluation of candidatesld.

In holding that these provisions did not createrotected property interest in a “fair and
unbiased promotion examination” as alle@ggdhe plaintiffs, the court noted that

[t]he statute and ordinance do set out eenmaquirements, including that merit of

service be considered. But plaintiffsveawithout support, @ésapolated a general

intent that the process be “fair and transparent,” and argue from this premise that

they have an interest in a hostodier characteristics that they contend the process

requires. They do not provide authority why the language in these provisions

must be read to include the featuresythvant, or, more generally, for why their

expectation that the process woulctlite those features was anything but
unilateral.

Id. In conclusion, the court held that these Biowis “do not impose general requirements on the
[promotion] process beyond what they actually sand surely do not confer an entitlement to a
promotional examination with features amountinglantiff's concept of what is ‘fair.”1d.

Here, the Court concludes that paragraghof. Appendix J of thtMOA, paragraph L of
the March 3, 2010 promotional announcememtd dhe New Jersey or New York state
Constitutions do not establish a protected propegit in the right toa fair and unbiased
promotional process. While ébe provisions may set out certagguirements for the Port

Authority to follow in conducting the sergeant prational process, the Court is not convinced
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that the cited language of these provisions nhgstread to create a general requirement of
“fairness” and “uniformity” inthe promotional process.

In support of their position, Plaintiffs cite Farefighters United For Fairness v. City of
Memphis 362 F. Supp. 2d 963, 971 (W.D. Tenn. 2006),the proposition that a promotion
candidate may possess a protected property interés¢ fairness of the employer’s promotion
process. (Pl. Opp. Br. at 24-23h that case, the cauineld that the “plaitiffs do have a property
interest in the mutually held expectation thair [promotion exams] will be graded fairly and
accurately, and that the tests will be a majactdr in the City’s promotional decisions.”
Firefighters United For Fairness362 F. Supp. 2d at 971.

However,Firefightersis distinguishable from the casebatr. In that case, the municipal
employer agreed to maintain specific testamgl grading procedures, including videotaping and
transcribing interviews, preserving the anoitymof interview graders, and considering
candidates’ specific concernstlwvtheir initial grading. Firefighters United For Fairness362 F.
Supp. 2d at 967. Significantly, the court found thatmunicipal employer had explicitly “ensured
the reliability of each single assessor’s scoringand therefore was certain that the assessor was
gualified to render a fair and accurate score. .1d.” The court held that the agreement setting
out these procedures created a protected property right for the plamgfbyees, and that the
violation of these testing proceduresitd constitute a due process violatidd. at 971.

Unlike the explicit assurances of procedaeduracy and reliability made by the employer
in Firefighters the provisions cited by Plaintiffs contano explicit referene to the fairness,
accuracy, or uniformity of PAPD’s sergeant prorantprocedure. Ratherké the plaintiffs in
Kaminskj Plaintiffs seek to extrapolate assurangiefairness from contractual provisions where

no such explicit assurances exist. But, Plaintiffs provide no suppahef@roposition that these
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provisions must be read tioclude such assuranceNeither do Plaintiffs provide any support for
the proposition that the promise of proceduffairness” was “mutually explicit” between
Plaintiffs and PAPD. Therefore, the Court clodes that the cited contractual and constitutional
provisions do not rise to the level of a federalitptected property interest in the fairness of the
sergeant promotion procedur8eeKaminskj 595 F. App’x at 126.

Even if Plaintiffs had sufficiently alleged @operty interest badeon paragraph 1.C of
Appendix J of the MOA, paragraph L of tMarch 3, 2010 promotion evaluation announcement,
or a state Constitutional provision, Plaintiffs failsofficiently allege that they were deprived of
that interest. For example, Plaintiffs alletpat Defendants violatetheir protected property
interest by promoting officers who were “less quetlifthan the plaintiffs and/or not qualified for
promotion.” (Compl. § 2290; see alsh 1 2302, 2310, 2334). Plaintiftdso allege that
Defendants violated their pextted property interests whéefendant Ferrigno, a Lieutenant
assigned to supervise PAPD’s police academgyiged certain candidates with answers to
interview questions ahead of time, thereby givihgm an unfair advantage in the promotional
process. (Compl. T 1328¢ee alsad. 11 107, 124, 151, 163, 182, 19¥02. Additionally, many
individual Plaintiffs allege thathey were deprived of a protedt property right when they were
“denied access and/or review|[tieir] interview results, scores, or comparative results,” despite
the fact that other candidates ha@ménformed of their results.S¢e, e.g.Compl. | 287-288,

341-342, 376-377, 408-409).

® Regarding Plaintiffs’ attempt tground the alleged right to fair promotion procedures in the “merit and
fitness” clause of the New JersaydaNew York constitutions, New Jers€purts have explicitly declined

to read this clause “to mean any more than it ,sags carry the legislative intention beyond what is
expressly or by clear implication called for by the statut€ty of Bayonne v. Dougherty57 A.2d 533,
537 (N.J. Super. Ct. App. Div. 1960). This Court with#arly decline to read the merit and fitness clause
to include an unstated requirement of genda@iness” in promoting civil service employees.
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However, these allegations cahsapport a procedural due pess claim. This is because
they are not premised on the violation of @afic contractual provisin, statute, or case law
establishing a protected propertghi. Rather, the allegations relate to the unequal treatment of
individual candidates and the unebapplication of preedural rules in the promotion process.
Such allegations of inequality may be groufmsan equal protection claim, but do not support
Plaintiffs’ claim that a protected @perty right has been violate&eeBeckett v. Dep’t of Corr. of
Del., 981 F. Supp. 319, 332 (D. Del. 1997) (“[T]he fdwt [a hiring procedure] may have been
unequally applied . . . may establish an EdRatection violation buit does not withstand a
substantive due process analysis.”).

Accordingly, the Court dismisses Plaintiffs’gmedural due processagins in Counts 1, Il,

lll, and VI with respect to the laiged violation of Plaintiffs’ righto “be fairly considered for
promotion based on merit and fitnessld.; see als&avatsky v. O'Brien902 F. Supp. 2d 135,
141 (D. Mass. 2012) (declining tond protected property interest “fair and merit-based

promotional process” anmbllecting cases).

" In Plaintiffs’ opposition brief, Plaintiffs also argue that PAPD’s issuance of a new promotional exam on
March 4, 2015 constitutes a “de facto removal from florizontal roster” in violation of a federally
protected property right. (Pl. Opp. Br. at 28). slpport, Plaintiffs cite the allegations of a complaint
brought in a separate actiddtero v. Port Authority15-2291-ES-JAD ©tero II). (Id. at 28 n.17). The
operative Fourth Amended Complaint in the instartipac on the other hand, contains no allegations
relevant to the March 4, 2015 promotional exam.

Significantly, while the Court has consolidatetero Il with the instant action purely for discovery
purposes, (D.E. No. 98), such consolidation does rtehéxo the substance of the respective complaints,
which remain factually and procedurally distin®ecause of this, and because allegations regarding the
March 4, 2015 promotional exam are included only in@bero Il complaint, the Court will not address
those allegations in the present motion to disnfiee Gomez v. Vill. of Sleepy Holldvwo. 07-9296, 2011
WL 2652439, at *1 n.1, *4 n.6 (S.D.N.Y. July 6, 2011) (declining, at the motion to dismiss stage, to jointly
address the allegations of separate complaints in two cases consolidated only for discovery purposes).
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b. The Right to Appeal and Have a Hearing

Plaintiffs also argue that @roperty interest wasiolated when, “in contravention of the
[MOA], candidates were not permitted to grieve gromotional results or appeal any portion [of
the promotional process] beyond the written exaifl. Opp. Br. at 33). However, the Court’s
above discussion indicates thaintrary to Plaintiffs’ contentionshe MOA sets forth a venue to
contest alleged violatis of PAPD’s sergeant promotiongfocedure in the Port Authority
Employment Relations Panekee supr&ection IllLA.

Even if the Court were to consider Pldhst ability to utilize the Port Authority
Employment Relations Panel as a protected propd#seist, Plaintiffs fail to allege that they were
deprived of any opportunity to utilize this procedfirelndeed, as noted above, the Fourth
Amended Complaint does not allege any attemptitize the Panel, and Plaintiffs utterly ignore
its existence in their opposition brief.

Accordingly, the Court dismisses Plaintiffsgmedural due processaains in Counts I, Il,

lll, and VI to the extent they are premised on\lwdation of Plaintiffs’ alleged property interest
in the right to “appeal and have a hearingSeeCroom v. WagnerNo. 06-1431, 2006 WL
2619794, at *8 (E.D. Pa. Sept. 11, 2006) (dismissing process claim where, even assuming
protected property interest in appeal had beenledtal, plaintiff failed to kege that he had been
deprived of that interest).
2. Substantive Due Process
Plaintiffs also allege substantive due psxelaims based on the violation of the same

property interests discussed above. (Compl. 1 2274,.2B0&)ntrast to procedural due process,

8 The Court reiterates that the first element of apheeess claim requires Plaintiff to sufficiently allege
that (1) he possesses a protected property interest, &n@)}te was deprived of this property interest by
the defendantSeekEggert v. Bethea2015 WL 5049823, at *2.
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substantive due process “proteicidividual liberty against certaigovernment actions regardless
of the fairness of the procedunesed to implement them.Beckett 981 F. Supp. at 331 (citing
Washington v. Glucksberég21 U.S. 702, 719 (1997)). A praopeinterest protected by the
substantive due process clause may not be takay layvthe state for reasons that are “arbitrary,
irrational, or tainted by improper motiveWoodwind Estates, Ltd. v. GretkowsX05 F.3d 118,
124 (3d Cir. 2000).

However, “for a property interest to be proted for purposes of substantive due prqcess
it must be ‘fundamental’ under the United States Constitutidfill’, 455 F.3d at 235. Because
state-law employment rights “beatr]] little resemlaamo the fundamental intssts that previously
have been viewed as implicitly protected by @enstitution,” courts generally refuse to find
fundamental property rights indlemployment contract contextlicholas 227 F.3d at 140 (citing
Regents of Univ. of Mich. v. Ewingj74 U.S. 214, 229-30 (1985) (Powell, J., concurring)).

Here, as discussed above, each of Plainttisimed property rights—the right to a fair
promotional process and the right to bring &wance for PAPD’s violation of a promotion
procedure—arise out of Plaifif’ employment agreements witPAPD and related New Jersey
employment law. Because such employmelated rights “bear little resemblance to the
fundamental interests” which enjoy substantive due process protectio@gufiecannot say that
these rights are in fact “fundamentaSee id. Accordingly, the Courdismisses Plaintiff's
substantive due process claimSeeMcGovern v. City of Jersey CjtiNo. 98-5186, 2006 WL
42236, at *14 (D.N.J. Jan. 6, 2006) (dismissing rpifiis substantive dugrocess claim “in
connection with the issues of wagerity, pension, overtime, promotion to staff Sheriff's Sergeant
position, and denial of transfeequests” because those rigiatere not deemed “fundamental”

under Fourteenth Amendment).
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C. Plaintiff Ortiz’s First Am endment Retaliation Claim

Count V of the Fourth Amended Complaialleges that Defendés Port Authority,
Manfredi, and Licorish retaliatexbainst Plaintiff Ortiz in violatin of his First Amendment rights.
(Compl. 11 2318-2325). Specifically dritiff Ortiz alleges that hevas retaliated agnst for filing
a series of complaints regardiag incident where Ortiz refuséal laugh at Defendant Manfredi’s
racially charged joke.lq.). Defendants argue that Counskould be dismissed because Ortiz's
complaints did not deal with “matters of pubdicncern,” and were thusot protected by the First
Amendment. (Def. Mov. Br. at 24-26).

In order to plead a retaliath claim under the First Amendment, a plaintiff must allege:
“(1) constitutionally protectedconduct, (2) retaliatory actiosufficient to deter a person of
ordinary firmness from exercigy his constitutionatights, and (3) a causal link between the
constitutionally protected conduand the retaliatory action.Thomas v. Indep. Twp463 F.3d
285, 296 (3d Cir. 2006).

In First Amendment retaliationases, “[tlhe threshold inquiry is whether the speech in
guestion is protected by thersti Amendment, i.e., whether lielates to ‘a matter of public
concern.” Rowan v. City of Bayonnd74 F. App’x 875, 877 (3d Cir. 2012) (quoti@gnnick v.
Myers,461 U.S. 138, 146 (1983)). A plaintiff's spedntplicates a matter of public concern if
“the speech involves a matter pdlitical, social, or otheconcern to the community.Miller v.
Clinton Cty, 544 F.3d 542, 548 (3d Cir. 2008). On ttber hand, allegains regarding an
employer’s actions affecting a specific employeegenerally consideredigvances of a personal
nature which do not rige the level of a “matteof public concern.”"Rowan 474 F. App’x at 878.

To determine the category into which an indual’s speech falls, courts will weigh a number of
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factors, including the content, form, cortteand primary purpose of the communicatiddiller,
544 F.3d at 548azzaro v. Cty. of Alleghen$10 F.3d 968, 978 (3d Cir. 1997).

Regarding the application ofrfst Amendment protections émmployment grievances filed
by public employees, the Third Circuit has htidt “absent the most unusual circumstances, a
federal court is not the appropriate forum in whio review the wisdom of a personnel decision
taken by a public agency allegedlyraction to the employee’s behavioWatters v. City of
Philadelphig 55 F.3d 886, 892 (3d Cir. 1995) (quoti@gnnick 461 U.S. at 146).

Plaintiff Ortiz alleges that he engaged ifgcted conduct when Isebmitted a series of
six complaints to superior officers and PB's Human Resources department alleging
discrimination and retaliation. (Compl. %77, 680, 686, 696-697, 703)0rtiz’s complaints
appear to reference a singlstance of racial discriminatiom 2009, Defendant Manfredi made
a racially disparaging remarkaut the race of an African Ameais commanding officer in Ortiz’s
presence, stating “we’re gonna have ‘Boys irHbed’ up in here” whil@announcing that officer’s
new command. I¢. 1 660-661). Ortiz did not laugh at tt@mment, and alleges that Manfredi
retaliated against him for refug to laugh by assigning him toethleast desirable posts.’ld(
662). Ortiz alleges in later complaints that swidfered additional retaliation at the hands of
Defednants Manfredi and Licorish resulting fr@ntiz’s initial complaint which referenced the
racially charged remark.Id; 11 680, 686, 696).

These facts are similar to thoseRowan 474 F. App’x at 876-79. There, a supervisor for
the defendant-employer used a racial slur terréo the plaintiffs, ad the plaintiffs filed
complaints with the New Jersey Division ofMCRights and the Equal Employment Opportunity
Commission (“"EEOC”) as a resultd. at 876. The plaintiffs fileéin additional complaint with

the EEOC alleging that the employer retaliaghinst the plaintiffs for filing the initial
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complaints. Id. In holding that the plaintiffs’ com@ints were not protected by the First
Amendment, thé&kowancourt reasoned that the plaintiffsidchot seek to expose discriminatory
or harassing practices by the [defendant emp]pyather, they complained only about isolated
acts directed solely at themRowan 474 F. App’x at 878.

Similarly here, an analysis tiie “content, form, contexand primary purpose” of Ortiz’'s
complaints indicates that the grievances were gmilgnpersonal in naturand did not rise to the
level of a “matter of public concernRowan 474 F. App’x at 878. For example, the complaints
submitted by Ortiz reference a single instancealistriminatory language directed at a single
employee, as well as subsequesttliation directed solely at Ortiz. Ortiz's six complaints, if
viewed in a broader contextyverwhelmingly focus on his own treatment at the hands of his
superior officers, rather than any harm sudterby the target of Marddi's discriminatory
remarks—or by any other PAPD employe®eeSanguigni v. Pittsburgh Bd. of Pub. EJu@68
F.2d 393, 399 (3d Cir. 1992) (finding that an eoygle’s complaints against his employer did not
deal with matters of public coneebecause they “were not madeptotect the interests of other
employees but only to protect the intesest the complaining employee himself”).

Further, each complaint by Ortiz was made internally, either to his supervisors or to
PAPD’s Human Resources departmeredCompl. §f 677, 680, 686, 696-97, 703). This fact
weighs against a finding that Ortiz’s colaipts were matters of public concer@eeAbernethy v.
Mercer, 532 F. App’x 160, 162 (3d Cir. 2013) (holdingtla police officer'sinternal grievances”
alleging improper behavior by supervisors wer@ftkplace complaints” that were not matters of
public concern). And even if the complaints haditmore widely publicized, an isolated instance
of discriminatory remarks or retaliatory reassigmmt by a police lieutenamtould not likely rise

to a matter of public importance to the community at laRewan 474 F. App’x at 878 (finding
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that “isolated acts” of supervisad#rected solely at plaintiffs wemot matters of public concern).
Based on these factors, it is clear that Plaintiff Ortiz’'s complaints were personal in nature and their
content does not rise to the léwéa matter opublic concern.See id.

Because of this, the Court finds that Pldfr@irtiz’s complaints are not protected by the
First Amendment. Count V is therefore dismiss&ge Clayton v. City of Atl. Cjty22 F. Supp.
2d 581, 590 (D.N.J. 2010) (granting motion to dssrFirst Amendment retaliation claim where
plaintiff “[had] not alleged fa& sufficient to establish she wawolved in speech involving a
matter of public concern”).

D. Plaintiffs’ Remaining Claims

As noted above, Defendants’ moving brief does challenge Count VVor VIII of the
Fourth Amended Complaifit.(Pl. Opp. Br. at 2-3 n.1). Acodingly, the Court will not address
the merits of those claims on the present motion to disr@iss.V.A. ex rel.,, M.A. v. New Jersey
Nat. Guard Youth Challenge Prograio. 06-347, 2007 WL 2010940, at *1 n.1 (D.N.J. July 9,
2007) (declining to address arguments in suppomiation to dismiss wherthey were not raised
in defendant’s moving brief).
IV.  Conclusion

For the foregoing reasons, the Court dismi€smsts | through VI of the Fourth Amended
Complaint without prejudice to PHaiffs’ right to file an Amended Complaint. An appropriate

Order follows this Opinion.

gEsther Salas
Esther Salas, U.S.D.J.

°In Count VII, Plaintiff Kruesi individually allges First Amendment retaliati against Defendant Port
Authority. (Compl. 1 2339-2346). In Count VIII,anitiff Otero alleges a violation of the Americans
with Disabilities Act against Defendants Port Authority and Fedorldh. [ 2347-2352).
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