GONZALEZ v. PASSAIC COUNTY SHERIFF OFFICER PICKET et al Doc. 16

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JOSE M. GONZALEZ

Plaintf, Civil Action No. 14-cv-1692 KSH)(CLW)
V.
PASSAIC COUNTY SHERIFF OFFICER
PICKETT, PASSAIC COMTY SHERIFE OPINION & ORDER

DEPARTMENT, COUNTY OF PASSAIC,
JOHN & JANE DOES 315,

Defendang.

THIS MATTER comes beforeéhe Courton pro se Plaintiff’'s application to proceeth
forma pauperis and motiorfor the appointment qgiro bono counselBased on Plaintiff's affidavit
of indigence(ECF No. 14) the Court finds that Plaintiff qualifies fon forma pauperis status
pursuant to 28 BC 8§ 1915 Plaintiff, who then was represented by counsel, filed thisagaiinst
Defendantsin relation toan allegedncident in whichhe was “without provocation, cause or
justification” assaulted by corrections offisewhile in cusbdy awaiting a courappearance.
(Complaint, ECF No. -B, 119-17.)Plaintiff brings a variety of claims arising out of the alleged
incident, includingdue process violations, excessive foroegligent supervision, failure to
implement proper policiesacial discimination, and intentional infliction of emotional distress
(Id., Counts IEX, 11 18-65.)

It is wellestablished that theris no constitutional right to counsel in a civil action.

Montgomery v.Pinchak 294 F.3d 492, 498 (3d Cir. 2002) (citing Parham v. Johnson, 126 F.3d

454, 45657 (3dCir. 1997)).However, the Counnay requestthoughnot requirg an attorney to

represena civil litigant. Id. (citing 28 U.S.C. 8 1915(€))); se= alsoChristy v. Robinson, 216 F.

Supp. 2d 398, 4061.16 (D.N.J. 2002) (citig Mallard v. United States Dist. Court for S. Dist. of

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2014cv01692/301341/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2014cv01692/301341/16/
https://dockets.justia.com/

lowa, 490 U.S. 296, 3602 (1989)) Although the Court has broad discretion to deteemvhether
the appointment of counsel in a civil matter is appropriate, thet Cghould exercise care in
appointing counsdbecause volunteer lawyer tinie a precious commodity and should not be
wasted on frivolousases.’Montgomery, 294 F.3d at 499 (citiftarham 126 F.3d at 458).

To determinavhether to appoint counsel for an indigétigant in a civil case, the Qurt
first mustmake athreshold assessment of the merit of’sr@ase such that there must‘seme
arguable merit in fact and laivMontgomery at 49899; Parham 126 F.3d at 457Tabron v.
Grace 6 F.3d 14715557, n.5(3d Cir. 1993))If there existsome merit, the @urt should then
consider the following factors:

1) the plaintiff s ability to present hiswn case;

2) the complexity of the legal issues;

3) the degree to which factual investigation will be neagsaad
the ability of the plaintiff to pursue such investigation;

4) the amount a case is likely to turn on credibility determinations;

5) whether the caseill requirethetestimony ofexpert witnesses;
and

6) whether theplaintiff canattain and affad counsel on his own
behallf.

Here, upon review of the docket and Plaifsifhpplication for the appointmentajunsel,
the Courtrecognizs that the complaiptainly setdorth Plaintiff saccounof the incident at issue,
is comprisedof severaktate and federalaims,was drafted byn attorney and hasiotbeen the
subject & a motion to dismiss since Defendamémoved the action to federal codie Court
accordinglyfinds thatthat theclaimsmay be meritoriousThe Courtfurtherrecognizes Plaintits
limited comprehension of legal matters as well as his concern falilidpent prosecution of his
claim and hisunsuccessfugfforts to secure replacemertunsel However, notwithstanding the

length of the complat, the number of claims presented, ahé fact that claims involving



emotional distress and corrections practivay beamenable to expert review, the casacerns
a discretestraightforward factuadcenariofor which there are differing accounthat is, the case
is likely to turn on the credibility o few principal witnesses regarding the alleged incident and
thedocumentationhereof.Furthermore, Plaintiff in his application and other interactions with the
Court has demonstrated loigganizatiomal skillsand commitment to the pursuitlf claims both
of which reflect his ability tqoresenthis caseThe Court therefore denies Plaintsffapplication
for appointment opro bono counsel withouprejudice. Plaintiff may renew his application upon
a changen circumstances, and the Court will reassess whether to appoimdno counsel.
ACCORDINGLY, IT ISon this 2% day ofFebruary 2016,
ORDERED that Plaintiff's application to proceeth forma pauperis (ECF No. 14)is
GRANTED;
ORDERED thatPlaintiff's motion for the appointment pfo bono counsel ECF No. 15)
is DENIED;
ORDERED thattheClerk shall terminate ECFdN 15; and
ORDERED that the Clerk shall transmit this Order via certified mail, return receipt

requestedto Plaintiff.

s/Cathy L. Waldor
CATHY L. WALDOR
United States Magistrate Judge




