QURESHIv. OPS 9, LLC et al Doc. 41

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MARYAM QURESHI, on behalf of
herself and otherssimilarly situated,
Civil Action No. 14-1806
Plaintiffs,

V.
OPINION
OPS9,LLC, et al.,

Defendants.

ARLEO, UNITED STATESDISTRICT JUDGE
. INTRODUCTION
This matter cmes before the Court by way oefendant©©OPS 9, LLC and Anurag Skt
(collectively, “Defendants”Motion for Judgment on théleadings[Dkt. No. 26]. The Court
decides the motion without oral argument pursuant to Fed. R. Ci. For the reasons set forth
below, the motion ISRANTED IN PART andDENIED IN PART.
. BACKGROUND
Plaintiff Maryam Quresh{“Plaintiff’) alleges that Defendantsgabt collection company
and itspresident,violated the Fair Debt Collection Practices Act, 15 U.S.C. 8 1692, et seq
(“FDCPA”). The violationsarise out of court documenrfited by Defendantsn a previous debt
collection action against Plaintiff in New Jersey state cdelaintiff brings this actioron behalf
of herself and others similarly situated. Dkt. NoNbtice of RemovalEx. A, Compl. 1 69.
Plaintiff is a residenof PiscatawayNew Jerseyld. 1 8. OPS 9 is a company that regularly

buys and attempts to collect consumer déhty 20. In January2009,Plaintiff issueda checkor
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$401.25 toTiffany’s for thepurchasef personal goodsld. {23. That checkwvasdishonoredn
February 2009.d.

In January 2013, Defendants filed a debt collection action in New Jtedeycouragainst
Plaintiff, attempting to collect the debt owed from the dishonored ch&tk{f 2223. The
Complaint read: “On or about January 3009, Defendant issued and negotiated his/her check in
writing and directed to Plaintiffrats assignor and thereby required the drawee bank to pay the
sum of$953.56to the endorser of its assighdd.  24. Previous to the filing of the colamt,
however,Plaintiff had never received a demand for payment of the ddbf{ 31-:36. Attached
to the complaint was an unredacted copy of Plaintiff's chebich leftvisible Plaintiff's active
bank account numbeltd. § 37. That account was active at the time and is still actidef 47.

On March 8, 2013, OPS 9 filed an application for default judgmedt.§ 38. The
application included a Certification of Proof signed by Mr. Sett, which resll¢igat Plaintiff
owedDefendants $953.561d. { 3940. The application also included a Statement of Account
Balancecontainingan itemized list of theudgment amount:

$21.31 as a “Statutory Attorney Fee”;

$6 charged as “Mailing Cost”;

$500 charged as “Damages”;

$25 chargeds “NSF Fee”; and

$401.25 charged as “Original Check Amount”
Id. 143. The Statement of Accouekplained that the “[s]tatutory attorney’s fees, court costs,
mailing costs of written demand and damages [are] as provided for in N.J. Stat. ABRAZAA’
Id. 144. The application did nbtave ecaption or affidavit identifyinghe original creditor or the
full chain of assignment of the claims, though it did state that Defendangsicgmownership of

the debt through grant, credit, assignment Seeid. 62 id. Ex. C. Defendants alsce-attached

a copy of theheckshowing the original payment amouatTiffany’s, Plaintiff's signatureand a



stampmarkreading “RETURN REASON NOT SUFFICIENT FUNDSI4. Ex. E.Althoughthis
time Defendantgedacted th@ccount information othe check’s facethe information was still
visible on the reverse sid#. 1 45-46.Plaintiff alleges that Defendants have used the same tactics
when collecting debts angreparing and filing applications for defayidlgment against others
similarly situated Id. 1117, 19, 63.

On February 6, 2014, Plaintiff filed a lawsuit against Defendants in the Superidra€our
New Jersey, Middlesex Countyd. 1. The Complaint asserts a single cause of action based on
alleged violations of several FDCPA provision®laintiff alleges that Defendants: (1) failed to
send a demand for payment before bringing the collection lawsuit, in violation oftat.JASN.
2A:32A-1; (2) failed to identify the original creditor andl @ssignees in the default judgment
applicatiors caption or attached affidavits, in violation of NCi. Rules6:6-3 and6:3-2(b); and
(3) failed to redact active financial account info in documents attached to the default judgment
application, inviolation of NJ. Ct Rule1:38. Id. [ 8892. Plaintiff alleges that Defendanis
doing so, violated 88 1692e, 1692f, and 168Pthe FDCPA.

On March 21, 2014Defendants filed a Notice of Remowatder 28 U.S.C. 88 1331 and
1442, and the case was removed to this Court. Defendants filed their answers antomaved
judgment orthepleadings. Dkt. Nos. 4-5.

[I1.  STANDARD OF REVIEW

The Court reviews a motion for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c)
under the same standard as aiamto dismiss pursuant to Fed. R. Civ. P. 12(b)@)lah v.
Brown, 351 F. Supp. 2d 278, 280 (D.N.J. 2004). On a Rule 12(b)(6) motion, the court is required
to accept as true all allegations in the complaint and all reasonable inferences tleatiaam b

therefrom, and to view them in the light most favorable to themoving party. SeeOshiver v.



Levin, Fishbein, Sedran & Berma8 F.3d 1380, 1384 (3d Cir. 1994). Under Rule 12(c),

judgment will only be granted if it is clearly established that no material issue otfaeins to

be resolved and that the movant is entitled to judgment as a matter &dadhablonski v. Pan

Am. World Airways, Inc., 863 F.2d 289, 291 (3d Cir.1988). The facts alleged, however, must

be “more than labels andrclusions, and a formulaic recitation of the elements of a cause of

action will not do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). The allegations in the

complaint “must be enough to raise a right to relief above the speculative leletcordingly,
a complaint will survive a motion to dismiss if it provides a sufficient factual badsisthat it

states a facially plausible claim for relighshcroft v. Igbal, 556 U.S. 662, 678 (2009).

V. ANALYSIS

Defendants urge this Court to dismike case because the allegations do not give rise to
FDCPA violations. First, they argue that the FDCPA’s-paar statute of limitations bars any
allegations of wrongdoing associated with the filing of the debt collectioanacbmplaint.
Second, thdailure to comply with statéaw, standing alonegoes not give rise to FDCPA
violations. Third, their alleged conduct does not violate the FDGCPAhe Court agrees in part
and disagrees in part.

A. Statuteof Limitations
Defendantsassert that the Court should not consider certain allegations because they

occurred outside of the otyear statutoryperiod. Theyargue that claimsetating to alleged

! Defendants also argtieatthe FDCPA does not apply where the alleged misleading or deceptive
statement was made to the court, rather than the consumer. The Court didalgradiags filed

with the court may be actionable under the FDCPA, particularly where, as hgukeatieg was

a communication directed at the defendeasrisumer in attempt to collect a deBeeKaymark v.

Bank ofAm., N.A., 783 F.3d 168, 178 (3d Cir. 201BYdren contends that a complaint, because

it is directed to the court, is not a communication tocthresumer subject to 88 1692e and 1692f.
This argument cannot be sustairigd.




violations in the filing of the collection complaint are tiibared (though they do ot challenge
the timeliness of violations in the subsequent default application). The Court agrees.
An action under the FDCPA must be brought “within one year from the date on which the

violation occurs.” 15 U.S.C. 8§ 1692k(dgesSchaffhauser v. Citiank (S.D.) N.A., 340 F. App’X

128, 131 (3d Cir. 2009) (declining to extend the continuing violation doctrine to the FDCPA'’s one
year statute of limitations)ln the instant action, filed in February 20PHintiff alleges FDCPA
violations based on th@ntents of two discrete court submissions: the collection action complaint,
filed in January 2014, and the default judgment application, filed in March 2014. For example,
Plaintiff alleges that Defendants violated the FDCPA when they attachedir@hyamniredacted
check to the complaint, and they again violated it when they attached a partiattgdeciack to
the default applicationln accordance witlg 1692k(d), ay alleged violations associated with the
January 2014 collection complaint occurmaer a year from the date Plaintiff filed this lawsuit
and are therefore tirAearred.

The claims arising from the default judgment application filed March 2014 are not time

barred SeeSkinner v. Asset Acceptance, LI 876 F. Supp. 2d 473, 477 (D.N.J. 2012) (permitting

claim to proceed based on discreet communication that allegedly violated thé& ER€Pthough
prior violative communications fell outside the statute of limitations).
B. Failureto Comply With State Law
Defendants next argukat Plaintifs cannot establish a violation of the FDCPA merely by
showingthatDefendants failed to comply with New Jersay and New Jersegourt Rules. The
Court agrees.
Generally, a State law violation itself is not a per se violation of the FDCP3kinner

876 F. Supp. 2&t 479 While adefendant’s conducehay be contrary to New Jersey lawhe



challenged conduct must also stand as a violation of the FDCPA in ordguléontiff to maintain
a claim. Id. (finding defendant’s failure to post a bond as meliby New Jemsy law did not
violate FDCPA). Here, Plaintiff ties several claims to violations of stia® and statecourt
procedure.Allegations that Defendants violated these laws, standing aloth@ot sufficiently
allege violations under the FDCPA. Plaintiff must also show that the undertymigict violates
the FDCPA in order to maintain her claims.
C. FDCPA analysis

“To prevail on an FDCPA claim, a plaintiff must prove that (1) she is a consumdre(2) t
defendant is a debt collector, (3) the defendacttallenged practice involves an attempt to collect
a ‘debt’ as the Act defines it, and (4) the defendant has violated a provision dd@RARN

attempting to collect the debtDouglass vConvergent Outsourcing, 765 F.3d 299, 303 (3d Cir.

2014). The parties only dispute the fourth prong.

Plaintiff asserts that Defendants viola&1692e and 1692 .A fair reading of Plaintiff's
Complaint revealthe followingclaims Defendants vilated § 1692e by{l) failing to send a pre-
litigation demand latteland(2) by failing toidentify the original creditor and chain of assignment.
Plaintiff reasserts thedevo argumentaunder 8§ 1692f, as well as a thicthim that Defendants

failed to redact financial information in the check they submitted to the Court.

2 Plaintiff asserts violations under 8692e and 1692e(10) (using false, deceptive or misleading
representations to collect dehts92e(2)(A) (misrepresenting the amount of alleged debts pwed)
1692f (unfair and unconscionable means to collect a;did)(4) 1692f(1) (attempting to collect
an amount that was not expressly authorized by the agreement creating thepaeititbedby
law). Plaintiff also asserts violations undg693n for failing to comply with New Jersey laws.
Compl. 1 95(e).That section addressesnflicts between state law and the FDCPA. Biger v.
Portnoff Law Assos,, Ltd., 396 F.3d 227, 236.10(3d Cir. 2005) Plaintiff concedes, however,
that shedoes not raise any conflicts argument. She states that she included it to stngoort “
foregoingclaims that the violation of a state’s laws orgadural rules can also form thasis for
claims under th&DCPA” Dkt. No. 28, Opp’n Br. at 16The Courthas already addreskéhat
issue above in Sec. IV.B.




1. Claimsunder § 1692e

Defendants first argue that the Court should dismiss the claims broughtgua8éPe
because any alleged false, misleading, or deceptive representations weateniei. The Court
agrees in part

Section 1692e provides that “a debt collector may not use any false, deceptive, or
misleading representation or means in connection with the collection of any déta.Section
also includes a neexhaustive list ofviolative conduct. See 15 U.S.C. § 1692(1)-(16).
Subsetion (10) prohibits|t] he use of any false representation or deceptive means to collect or
attempt to collect any debt or to obtain information concerning a consumer. Subs&¢Adn (
prohibits “the false representation of the character, amount, orskagasof any debt.”

Claims brought under 8§ 1692e alsosubject to a materiality inquiryJensen v. Pressler

& Pressler 791 F.3d 413, 421 (3d Cir. 2015). “fagement in a communication is material if it is
capable of influencing the decision of the least sophisticated debtdr.{internal citation
omitted). The materiality requirement therefore “does not turn on what an grdwdaridual

might reasonablynderstand from a debt collect®icommunication.”ld. (citing United States v.

Gaudin 515 U.S. 506, 509 (1995) It “preclude[es] only claims based on hypertechnical
misstatements under 8§ 1692e that would not affect the actions of even the leasticatguhi
debtor.” Id. at 422.
a. Failureto Send Demand L etter
Plaintiff's theory as to the first allegation is not entirely clear. Granting titfaadl
reasonable inferences and constructions, the Court construes the theory as Delfewdants
requested payment of the check, damages, and other fees pursuant to N.J. Stat. AnAl BAt32A

never sent a written demand for paymenor to the collection litigationasrequired under that



statute Thus,Plaintiff claims Defendants’ fdure to followthe statute’grocedural requirement
render its attempt to collect the debt unenforceable

Defendants argue that the failure to include a demand did not iflzéatiff's decision
makingand was therefore not materialhe Courdisagees

Section2A32:A-1reads:

Notwithstanding N.J.S.2C:23, or any other criminal sanction
which may apply, any person who makes any check, draft, or order
of withdrawal for the payment of money, or authorizes an electronic
funds transfer, which is subsequently dishonored for lack of funds
or credit to pay, or because the maker does not have an account with
the drawee, and who then fails to pay the face amount in cash or by
cashier's or certified chegkithin 35 days after the date a demand
for payment of dishonored check notice was mailed by or on behalf
of a payee by certified mail to the maker's last known address, shall
be liable to the payee.. . ..

N.J. Stat. Ann. § 2A32:A(a) (emphasis added)Subsection (c) of the statute detdils contents
of the written demandSeeN.J. Stat. Ann. 2A32:Ac).

Although there is virtually no case law discussing the statute, the plain language of
subsection (a) indicadehat the demand lettes a mandatoryprerequisite procedural step to
obtaining damages and fees under the sectBetause Defendanis the instant case failet
send the required lettetheir attempt to collech judgmentand feespursuant to the statuis

unenforceableSeeChulsky v. Hudson Law Offices, P.C., 777 F. Supp. 2d 823, 833 (D.N.J. 2011)

(finding violation of § 1692e where defendant attempted to collect unenforceable del)thih
just a mere technicalifypefendantsproceduralkerror could plausibly impact Plaintiff's decision

to disputethe defaultapplicationand vacate the judgmengeeN.J. Stat. Ann. 4:5Q (grounds

3 In addition to the amount owed for the dishonored check, the debtor may be liable “for attorneys’
fees, court costs and the costs of mailing the written demand for payment and foeslanmay
amount equal to $100 or triple the amount for which the checls drawn or made, whichever is
greater. However, damages recovered under this section shall not exceed byam@&500."Id
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for relief from final judgment or orderHous. Auth. of Town of Morristown v. Little, 135 N.J.

274, 283 (1994) (explaining trial court’s discretmmequitable grounds vacate judgment under
N.J.Stat Ann. 4:501). Accordingly, Plaintiffs have sufficigly alleged that Defendasitengaged
in “false, deceptive, or misleading representation or means in connection withléuti@olof
the debt
b. Failuretonameoriginal creditor or chain of assignment

Plaintiff next allegeghat Defendantsiolated § 1692e byailing to name the original
creditor and chain of assignment on ¢laption ofthedefault applicatioror in attachedaffidavits
Defendand againargue that the failure was not material. The Cagrees

Plaintiff argues that Defendants’ conduct violated 8§ 16fifetwo reasons. First,
Defendantviolated New Jersey Court Rules ®3 and 63-2(b)? Second, thepplicationwas
missing materialnformation, makinghe debtunrecognizable to Plaintiff.As explained above,
allegations that Defendants violated New Jersey Court Rules is not controNlegt, their
argument thaDefendants’ underlying condueiblates 8§ 1692e is not persuasive. ifRl&’s only

support fortheir argumentis asingle casdérom the Northern District of OhjdMidland Funding

LLC v. Brent, 644 F. Supp. 2d 961 (N.D. Ohio 2009) modified on reconsideration, N©¢43@8

2009 WL 3086560 (N.D. Ohio Sept. 23, 2009). But that case involved an affidavit containing
multiple falseclaimsabout a debtincludingmisleading language abailte chain of assignment

Id. at 967970. Here,however Plaintiff doesnotplausibly allegehatthe debt was unrecognizable

4N.J. Ct.R. 6:63 reads: “In any action to collect an assigned claim, plaintiff/creditdirsiamit
a separate affidat certifying with specificity the name of the original creditor, the last thgits
of the original account number of the debt, the last three digits of the defeledant's Social
Security Number (if known), the current owner of the debt, and the full chain of therasst of
the claim, if the action is not filed by the original creditoRule 6:3-2(b)states, “[the caption in
any action to collect an assigned claim shall name both the original creditoreancdrtént
assigneé.



She admits thashe wrote the check at isste Tiffany’s for $401.25. Compl. 23 25
Defendants’ Certification of Proof identifies &%, LLC as the entity who assumed the ddibt

Ex. C Defendantsattachedo the Certificationa copy of the check identifying thame of the
store where the debt was incurred and the account number from which the debt em@eates.

Johns v. Northland Grp., Inc., 76 F. Supp. 3d 590, 599 (E.D. Pa. 2014) (rejecting 8§ 1692e claim

based on ambiguity of creditor where creditor identifisdlf as such, identified the source of
debt, and provided account number). Based on Plaintiff's failure to show tladietied conduct
violates § 1692e, this claim is dismissed.

Accordingly, Plaintiff's 81692e claim based on the failure to senémahnd lettewill go
forward. Plaintiff's § 1692eclaim based othe failure to includacaptionor affidavit identifying
the original creditor and chain of assignmisrdismissed.

2. Claimsunder § 1692f

Plaintiff reasserts the same two arguments ahmier 81692f.  Plaintiff also asserts a
new, third argument that Defendants failed to redact account inform@iefiendant argues that
the Court should dismiss the claims brought urgd&892f because it is a catchall provision that
cannot be invoked when other sections of the FDCPA already address the complaomeldictf. ¢
The Courtagreesn part. The first two argumentaredismissedas duplicative, buthethird will
go forward

15 U.S.C. § 1692f provides that “a debt collector may not use unfair or unconscionable
means to collect or attempt to collect any debt.” 15 U.S.C. § 1692f(l) specifcahibits “[f|he
collection of any amount . unless such amount is expressly authorized by the agreement creating
the debt or permitted by law.This is a “catckall provision for conduct that is unfair, but is not

specifically enumerated in any other section of the FDCPA . . . [It] cannot besteédra separate

10



claim’ for conduct that is already explicitly addressed by other sectionse BDGPA.” Corson

v. Accounts Receivable Mgmt., IndNo. 1301903,2013 WL 4047577, at *TD.N.J. Aug. 9,

2013) (internal citations omitted) (quoting Turner v. Prof'| Recovery Sers,,966 FSupp. 2d

573, 580681 (D.N.J. 2013)).Accordingly, “[c]ourts have . .routinely dismissed § 1692f claims
when a plaintiff does not identify any misconduct beyond that which [he] a3saotpte[s] other
provisions of the FDCPA.Id. (internal quotations and citation omitted). Here, Plaintiffs first two
allegations under 8§ 1692mirror her allegatiors under 8 1692e, and she does not point to any
additional alleged unfair or unconscionable conduct. Accordingly, the motion to dismia®the
duplicativeclaims under 15 U.S.C. § 169@f granted.

Plaintiff's third theory—i.e.,Defendants’ failur¢o redact personal informatiesstatesa
claim under 8§ 1692fAlthough it is not clear from the complaifaintiff did not raise this theory
under § 1692eshe asserts it onlgs a violation of § 1692fs well as other statutory provisiofis)
Secondunder Third Circuit law, the Court is satisfied that Plaintiff states a claim ureleatthall

provision, 8§ 1692fSeeDouglass v. Convergent OQutsourcing, 765 F.3d 299 (3d Cir. 2diding

debtcollectorviolated § 1692f(8) by disclosing debtor’s account numbers on envelédgehe
court in Douglassnoted, “Sction 1692f evinces Congress’s intent to screen from public view
information pertinent to the debt collection . . . [D]isclosure [of account informatigiicates a
core concern animating the FDCPRAhe invasion of privacy. ld. at 30203. The court
accordingly foundhat adebt collector violated § 1692f(8) when it mailed a leléawving the
debtor’'s account number visible through #mevelope’sglassine window. Id. at 306. [T]he

account number is noheaningless the court explained,it'is a piece of information capable of

> SeeOpp’'n. Br. at 15 (“[T]he inclusion of an active financial account number is an unfair an
unconscionable means to collect or attempt to collect a debt, 15 U.S.C. §1692f.”).

11



identifying [the plaintiff] as a debtor.And its disclosuréhas the potential to cause harm to a
consumer that the FDCPA was enacted to addrédsat 305-06.

In light of Douglass Plaintiff hassufficiently allegedthat Defendarst failure to fully
redact her account information violated the FDCIPAaintiff alleges that a cgpof her dishonored
ched was attached to the Defendsir@ertification of Proof with her account information “plainly
visible” on the reverse side of the check. Compl. §4&L5Plainiff also asserts that Defendaht
court submissionsvere filed as public recordsSeeid. { 37. Defendants make no attempt to
distinguish_Douglass or counter Plaintiff's argument on this point. Plaintifileasfore stated a
claim that Defendants used “unfair and unconscionable means to collect gtdtesullect a
debt....” 15 U.S.C. § 1692f.

Accordingly, Plaintiff's § 1692f claim based on the failure to redacnfire information
in the default application will go forward.

V. CONCLUSION

For the foregoing reasons, the motion for judgment on the pleadiG@RANTED IN
PART andDENIED IN PART. An appropriate order accompanies this Opinion.

Date: OctobeR1, 2015 /s/ Madeline Cox Arleo

Hon. Madeline Cox Arleo
UNITED STATESDISTRICT JUDGE
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