HSIA v. UNITED STATES OF AMERICA Doc. 29

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

VINCENT HSIA , Civil Action No. 14-2372 $DW)
Petitioner,

V. OPINION
UNITED STATES OF AMERICA ,

Respondent

WIGENTON, District Judge:

Presently before the Court is tlanendednotion ofVincent Hsia (“Petitioner”) to vacate,
set aside, or correct his sentence brought pursuant to 28 U.S.C. § 2255 (EQF Ralldwing
an evidentiary hearing in this matter (EQlo. 24), Petitioner filed a brief in support of his
amended motion to vacate (ECF No. 25). The Government responded to that brief (ECF No. 26),
and Petitioner filed a reply. (ECF No. 28). For the following reasons, this Coudranit the

amended mion to vacatend will resentence Petitioner accordingly

|. BACKGROUND
On direct appeal, the Third Circuit provided the following basic summary ofdPetis
underlying criminal matter:

[Petitioner] pleaded gliy to one count of conspiring to distribute
oxycodone and four counts of filing false tax returns and was
sentenced to 300 months’ imprisonment. . . .

Beginning in 2007 [Petitioner] a pharmacist in Edison,
New Jersey, began filling fraudulent prescriptions for oxycodone to
his caconspirators for their own use and strieetl distribution.
Knowledgeable about the relevant regulatigRgtitioner]told the
co-conspirators how to fill out prescriptions to maximize
distribution without being caught. He also notified the co
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conspirators when the pharmacy was being audited or scrutinized,
and instructed them about varying prescription pads and timing their
visits to the pharmacy. Over the course of the conspiracy,
[Petitioner] illegally distributed 261698 highdosage oxycodone
pills. The new business proved profitable, [Rettitioner]failed to
report these earnings on either his own or the pharmacy's tax returns,
resulting in a criminal tax loss of nearly $400,000.

On September 7, 201]Petitioner] pleaded guilty to one
count of conspiracy to distribute oxycodone in violation of 21
U.S.C. 88 841(a)(1) & (b)(1)(C), and four counts of tax fraud in
violation of 26 U.S.C. § 7206(1)in a written application to plead
guilty, he acknowledged the maximymenalty for the conspiracy
count to be 20 years' imprisonment, but did not mention the
maximum penalties for the tax count§he District Court did not
addresghe maximum penalties at the plea hearing.

The Presentence Report (“PSR”) recommended al éwet
enhancement pursuant to U.S.S.G. 8§ 3B1.1(c)[Ratitioner]s
supervisory role in the conspiracy, and a-ewel enhancement
pursuant to 8 3B1.3 for abuse of trust, resulting in a total offense
level of 42. With a Criminal History Category of II[Petitioner]s
Guidelines range was 32384 months' imprisonment. His
sentencing memorandum acknowledged that he faced a statutory
maximum of “20 years on the drug charge, in addition to 3 years on
each tax count,” and that the District Court “has the authority to
properly sentence [him] to consecutive terms.”

The District Court adopted the PSR with the exception of applying
only a twaelevel enhancement f¢Petitioner]s supervisory role in

the conspiracy.The Court calculatefPetitioner]s offenseével to

be 39, resulting in a Guidelines range of 262 to 327 months, and
considered and rejected his departure and variance reqéd¢tss.
review of the relevant § 3553(a) factors, the Court imposed a within
Guidelines sentence of 300 months' imprisonment, comprised of
240 months on the conspiracy count, 20 months on two of the tax
counts, and 10 months on the two others, to run consecuthasigr

that day, the Court entered a final order of forfeiture but did not
include it in the judgment.

United Statesv. Hsia, 527 F. App’x 176, 17-78 (3d Cir.) cert. denied, --- U.S.---, 134 S. Ct. 343

(2013).



Following his sentencing, Petitioner appealed, argumntgy alia that his sentence was
unreasonable and that this Court had erred in applying sentencing enhancenezhtspbas
Petitioner’s supervisory role in the drug distribution conspiracy and that the l@zlerred in
filing a forfeiture order separate from thelgment of convictionld. On May 31, 2013, the Third
Circuit affirmed Petitioner’s judgment and sentence, finding the seedengposed reasonable
and any other errors at worst harmless, but remanded the matter to thioCourect the clerical
erra which had resulted in the forfeiture being separate from the judgment of convildi at
180-83. Petitioner ultimately filed a petition for certiorari, which the opr Court denied on
October 7, 2013. 134 S. Ct. at 343.

Petitioner thereafter fd his motion to vacate sentence on or about April 11, 2014. (ECF
No. 1). Following an order to answer, the Government filed a response on February 26, 2015, in
which it requested an evidentiary hearing to resolve Petitioner's cldi@F (No. 11). Afte
receiving the response, Petitioner realized that the “jail house lawierhad prepared his motion
had misunderstood his claim, and thus filed a motion to amend his motion to vacate arguing tha
his claim was that he had been improperly advised to reject an early plea offethathbiat he
had never been informed of the plea offer at all as presented in his origirah M@&CF No. 12).

The Government did not file a response to that motion, and this Court granted the motion to amend
on July 23, 2015. (ECF No. 15). In that order, the Government was given thirty days in which to
file a supplemental answer, but the Government chose not to file a suppleldeat .4).

This Court therefore entered an order granting Petitioner an evidentiaryghearims
amended motion to vacate. (ECF No. 18). Petitioner was appointed counsel (ECF No. 21), and
an evidentiary hearing was held by this Court on January 27, 2016. (ECF Nagy. E8llowing

the hearing, Petitioner filed a counseled brief in support of his amended motion orry-@brua



2016. (ECF No. 25). The Government belbtdded a brief in opposition on May 12, 2016.
(ECF No. 26). Petitioner thereafter filed a reply on June 28, 2016. (ECF No. 28).

At the evidentiary hearing, this Gad heard testimony from two witnesses: Petitioner’s
plea counsel, Michael Chazé€hereafter “plea counsel” or “Chazen’and Petioner himself.
(ECF No. 24). At the hearing, Petitioner first called his former counsaketstand. On direct
examinatio, counsel admitted that Petitioner had previously been represented by anothey, attorne
and that, after a proffer session with the Government, he was hired to take over Psttasee
(15-17). Although he could not remember the exact details, ebafs® acknowledged that the
prior attorney provided him with his notes of the proffer session and that heteljimeceived
the DEA'’s reports as to that sessiomd. a4t 13-19). Counsel also stated that he reviewed these
documents with Petitioner mlepth. (d. at 1819). Petitioner also admitted these documents into
evidenceat the hearing

Theadmittednotes reflect theollowing his April 6, 201Carrest, Petitioner agreed to meet
with the DEA on April 13, 2010, with his original counsel, Henry Furst. (Hearing EgHikand
2). During this proffer session with the DEA, Petitiosgned a proffer agreement wherein his
statements during the session would provide information as to Petitioner'sietivit would
not be admissible in the Government’s case in chief. (Hearing Exhibit 2 at 1). lromdditi
significant information regarding his drug business, Petitioner gave the DAmation
regarding his failure to account for the earnings from his drug enterprise taxhrgturns.
(Hearing Exhibit 2 at 6). As to that information, the DEAorm states as follows: “[Petitioner]
also admitted to tax evasion bytshg that since the ‘inception’ of [his pharmacy], he did not
declare all of [the pharmacy’s] cash earnings, legitimate or otherwisetitigier] simply

explained that he did not declare all of [his] earnings on his income tax retugtstve knew to



be illegal.” (d.). The DEA6 went on to recourthe details of Petitioner’s tax failings, and his
use of the money earned from illicit drug sales to pay his various bills, asvdl efforts to hide
his ill-gotten gains in safe-deposit boxes and through other enterpilides.6{).

Having discussed the proffer with Chazen, Petitioner then questioned Chazen regarding
the offered plea. Chazen confirmed that the crime with which Petitioner wgasatlyi charged
carried a maximum sentence of tweggars, and that although he could not remember the exact
details of how the offer was first made, that he received from the Goverarpéd offewhich
would have Petitioner receive a recommended sentence of 135 to 168 months. (ECF No. 24 at 19
21). An email exchange was also admitted into evidence at this time which confirmed #hnis off
was made, at least vianeail, and that Petitioner had discussed it with Chazen. (ExI3igl)s
Chazen also confirmed witPetitioner’'s habeasounsel that he hatkver received a written formal
plea agreement to go along with this offdECF No. 24 at 224). Chazen then stated that he
discussed the offer with Petitioner, but Petitioner found the offered length nténse
unacceptable, and Chazen thus attemjotseek a better pleald(at 25). Chazen further testified
that the Government had not been willing to offer a plea deal that would have permitted an
argument for a downward variance.ld.(at 2627). Ultimately, Chazen testified that his
recommendadn to Petitioner had been that “this is a plea offer that should be accepted,” but that
Chazen did not make a forceful or pressing effort to get Petitioner to agheededl. (d. at 33).

Petitioner then questioned Chazen regarding a lawsuit he filed seeking thme afetur
Petitioner’s seizegroperty and money.ld. at 37). Chaen testified that he filed a civil action to
recover these items based on a statutory argument that the Government had nad eathpghe
required steps for the seieu (d.at 3%41). He further testified that the Government returned an

indictment shortly after the filing of that civil action, and that Petitioner tasately indicted



on further tax charges via a superseding indictment in August 20d.1at 8738). Plea ocunsel

further stated that Petitioner pled guilty via an open pgleartly thereafter (Id. at 3839).
Although he did not give a firm answer to the question, Chazen stated that the open plea was
preferable to trial at the time, as Petitioner would likely have lost at tridl.at(41). Chazen

further stated that, after the open plea, Petitioner consented to the forfeitheeseized goods

and money as a means for presenting a variance arguniénat 42). Chazen finally testied

that he raised several other variance arguments at sentencing, includingrmanargs to the
disparity of sentence which would result if Petitioner received a lengihtgrsce where other
pharmacists had notld( at 4445).

On cross examinatigrChazen stated that Petitioner’s likelihood of success at trial was
“significantly handicapped” in light of Petitioner’'s statements at the proéf&sien. Id. at 46).
Chazenthus stated that trial was never a serious option, and that he and Petédrssrught to
resolve the case through a plea, but that Petitioner was seeking a six oresev&ntence.ld.
at 47). Chazerfurther stated on cross examination that he never received a better offerethan th
135-168 month offer, and that the PSRmltely calculated that Petitionessntence for his drug
conspiracy charge under the Guidelines would have exceeded twenty years had yedaent
statutory maximum sentence not appli€ltl. at 4750).

Following the conclusion of Chazen’s testimoRgtitioner testified at the hearingdn
direct examination, Petitioner stated that, during the DEA proffer sessiodiriiéea to not only
the drug conspiracy, but also as to how he usadd did not report the proceeds from that
conspiracy. Id. at 53-54). Petitioner further stated that, when he hired Mr. Chazen, he told him
about the admissions he had made regarding both drugs and false tax retuan84). Petitioner

further stated that while he discussed trial strategy with Chazen, OQmarsmndiscussed with him



his admissions or the potential for tax chargekl. gt 5455). Turning to the offered plea,
Petitioner stated that Chazen told him only of what the offered sentence rasge nelation to
the twenty year maximum, and newdiscussed with him the specific detailsld.(at 56).
According to Petitioner, he and Chazen discussed the plea at length, and both pisedsas to
the length of sentenceld(at 5657). Although Petitioner looked to Chazen for advice, Petitioner
contended that Chazen did not given astrongrecommendation as to whether he should or
should not accept the plagfirst and that Chazen told him that he could talk with the Government
and seek a lower plea, or offer cooperation in aid of lowering the potential senfehee.57).
Petitioner described Chazen as being passive in these discussions, and not prowiding st
guidance. I@. at 58). Ultimately, Petitioner contended that both agreed that the initial offedshoul
be rejected. 1¢.). As tothe civil suit over the seized property, Petitioner contended that it was
Chazen, and not he, who insisted on filing the civil suit as a potential bargainimg leisipngoing
attempts to get a better plefd. at 57, 60, 62

Turning to thepotential for nordrug charges, such as the tax charges Petitioner eventually
received, Petitioner stated that counsel never told him that he faced otheiapokamges. I(.
at 61). Petitioner stated that he “had no idea” the Government could bring furthemaxey
laundering charges (Id at 62). As to his eventual open plea, Petitioner confirmed that, in
discussing with him the Rule 11 applicatipteacounsel had told him that his maximum sentence
—for all charges-was the twenty year maxim that applied only to the drug offenséd. at 70).
Petitioner further testified th&hazemever discussed with him how the tax iges would affect
his sentence.ld. at 7272). According to Petitioner, it wasn'’t until after sentencing that barhe
aware that he was subject to a sentence greater than twenty heais/4). Ultimately, Petitioner

testified that he “absolutely” would have accepted the-1&5 offer if he knew that he was



potentially subject to additional tax fraud charges and to a sentence ef gheat twenty years.

(Id. at 73). On cross examination, Petitioner contended that he believechtmgnhad failed

him by not providing him information as to the tax charges and his exposure beyond ®agty y

as well as in sing the civil action as a bargaining chipd. @t 7879). Petitioner likewise stated

on cross examination that Chazen convinced him that he had other strategies which would produce

a better sentendhan Petitionewould receive under a plea to theev#d deal. I(l. at 8G81).

Il. DISCUSSION
A. Legal Standard
A prisoner in federal custody may file a motion pursuant to 28 U.S.C. § 2255 challenging

the validity of his or her sentence. Section 2255 provides, in relevant part, as follows:

A prisonerin custody under sentence of a court established by Act

of Congress claiming the right to be released upon the ground that

the sentence was imposed in violation of the Constitution or laws of

the United States, or that the court was without jurisdictmn t

impose such a sentence, or that the sentence was in excess of the

maximum authorized by law, or is otherwise subject to collateral

attack, may move the court which imposed the sentence to vacate,

set aside or correct the sentence.
28 U.S.C. § 2255. Uabs the moving party claims a jurisdictional defect or a constitutional
violation, to be entitled to relief the moving party must show that an error of lawt@ofastitutes
“a fundamental defect which inherently results in a complete miscarriagestafeju[or] an
omission inconsistent with the rudimentary demands of fair proceduretéd Statesv. Horsl ey,
599 F.2d 1265, 1268 (3d Cir. 1979) (quotihidi v. United States, 368 U.S. 424, 429 (1962§krt.
denied 444 U.S. 865 (1979%ee also Morélli v. United States, 285 F. Supp. 2d 454, 459 (D.N.J.

2003).



B. Credibility Determinations

Having held an evidentiary hearing in this matter and having had the opportunity to observe
the demeanor and testimony of the witnesses at that hearing, thisntakes the following
credibility determinations. This Court found the testimony of Petitioner at thantpear be
credible. Petitioner’'s testimony was direct and forthright, and Petitioner wsgonsive to
qguestioning on both direct and cross examination. Based on Petitioner's demeanor and
responsiveness, this Court finds his testimony to be credible and shall acsequtaha

As to the other witness at the hearing, Petitioner’s former defense couasaeMChazen,
this Court found his testimorigss credible. Mr. Chazen’s testimony was frequently subject to
long silences and gaps during which Mr. Chazen would think to himself for sevetaémbefore
answering even relatively simply questions. These gaps persisted even whehaykn was
being asked similar or related questioir.. Chazen seemed to either have difficulty remembering
some of the details of this case or to be unsure regarding the exact nature of histtomversa
Petitioner. Thus, while this Court will not go so fat@asay that Mr. Chazen'’s testimony was not
credibk, this Court does find hiness credible than Petitioner, and where their testimony

disagrees, the Court would be inclined to credit Petitioner over Mr. Chazen.

C. Analysis
1. The Government’'sObjection to Petitioner's Amendment

Before this Court can address the merits of Petitioner’s claims, this Courinsiustdress
the Government’s objection to Petitioner's amended motion to vacate. In tisdoedsponse to
Petitioner’s poshearing lief, the Government argues that Petiticseurrent claim, that counsel

was deficient in advising him in relation to his guilty plea and espesialtylight of admissions



Petitioner made at a proffer session with the Government, does not relate Bzetitioner’s
original claim that counsel failed to advise him as to an offered plea, an@dtitisner's amended
claims should not be heard by this Coufhere are severgroblemswith this assertion by the
Government, each of which this Court will address in turn.

First, as this Court has noted, the Government's objection cannot be categorized as
anything other than late. Petitioner filed a motion to amend his § 2255 motion on March 24, 2015.
(ECF No. 12). The Government chose not to respond to that motion, and this Court granted that
motion in July 2015. (ECF No. 15). Despite being given thirty days to respond to the amended
motion (ECF No. 15 at 4), the Government again chose not to file a response. The Government
then appeared before this Court for the initial hearing date in November 2015, and again the
Government did not object to the amendment, instead supporting Petitioner’s request for
appointment of counselS¢e ECF No. 1921). It was not until the evidentiary hearing on January
27, 2016, that the Government finally took issue with the amended complaint, asking that
Petitioner be required to nail down the exact contours of the claims he sag,rahich Petitioner
did both through the hearing and through the-pesiring brief Petitioner filechiFebruary 2016.

(ECF Nos. 24-25).

The Government did neaise its current, written objectido the amendment until two and
a half months later, when the Government belatedly filed its responsivieqaostg brief, arguing
that Petitioner’s claims did not relate back to his original claims. This argumenthauddeen
raised in response to theotion to amend, but was not. It could also have been raised at any time
between the granting of that motion in July 2015 and the first hearing the followivegrier,
but was not. The Court finds the delay in raising this claim, while perhaps notesuffo deem

the challenge waived, quite troubling. The Government has had ample opportunity to respond to

10



the amendment before it was granted or in a supplemental answer after the rastgranted, it
was the Government’s own decision not to act gratented it from more timely raising this
objection, and neither Petitioner nor the Court are responsible for this delay.

In any event, the Government’s chief contention in its objection is that Petgicnetent
claims do not relate back to his original claim thi@acounsel failed to advise him of an offered
plea, and thus are untimelyrhe problem with this objection is that this Court has already held
that Petitioner’s claim that he was actually advised to reject the plea difier, tlean noadvised
of its existence, does relate back to Petitioner’s original claiGee ECF No. 15). As this Court
explainedin its prior Order,

As the Government had already filed its answer before Petitioner
filed his motion, Petitioner may only amend his § 2255 motion “with
the opposing party’s written consent or the court’s leave.” Fed. R.
Civ. P. 15(a)(2)see also United Sates v. Thomas, 221 F.3d 430,
434-37 (3d Cir. 2000). Leave of court should “be freely given when
justice so requires.Thomas, 221 F3d at 435 (quotingnited Sates

v. Duffus, 174 F.3d 333, 337 (3d Cirgert. denied, 528 U.S. 866
(1999)).

As motions brought pursuant to 28 U.S.C. 8§ 2255 are subject
to a one year statute of limitations, an amendment, such as the one
Petitioner wisles to make here, raising a new claim after the
expiration of the statute of limitations may only be made where that
amendment relates back to the original, timely filed motikwh.at
435-37. In the 82255 context, a new claim only relates back to the
filing of the original motion where the new claim and the timely
raised claims are “tied to a common core of operative faktedge
v. United Sates, 554 F.3d 372, 378 (3d Cir. 2009) (quotixigyle
v. Felix, 545 U.S. 644, 664 (2005)). Such a common corefs
broad enough to encompass the entirety of a Petitioner’s trial,
conviction, and sentence, but must arise out of a set of facts related
in time and placeSee Mayle, 545 U.S. at 660.

Although this Court recognizes that Petitioner's proposed
amendmenis admittedly contradictory to the allegations contained
in Petitioner’s initial § 2255 motion, the amended claim he wishes
to pursue shares a common core of operative facts with Petitioner’'s
original claim in so much as Petitioner continues to claim that his

11



attorney provided ineffective assistance of counsel in relation to an

informal plea offer extended by the Government. Petitioner seeks

only to alter the alleged facts as to how counsel was ineffective:

claiming now that counsel advised him to rejbet plea rather than

failing to inform him of its existence. This new allegation is related

in time and place to the original assertion in so much as it concerns

the advice counsel gave during the same time period underlying

Petitioner’s original assedn: those times during which Petitioner

and counsel met while the informal plea offer was available. As

such, Petitioner's amended claim would relate back to his original 8

2255 motion and would therefore not be time barrEee Mayle,

545 U.S. at 660Hodge, 554 F.3d at 378. This Court will therefore

grant Petitioner’s motion to amend his claim.
(ECF No. 15 at 2-3, internal paragraph numbers onjitted

Thus, as this Court has explained, Petitioner’s current claims relate backdogmal

claims, and Petitioner’s request to amend his motion to raise that claim lzaly &leen granted.
The Government is essentially attempting to relitigate a motiamase to ignore, whicks
impermissible To the extent that the Government is attempting to asseRéhitibner’'s habeas
counsel should have filed yet another motion to amend because he and Petitioner developed the
factual underpinnings of that claiat the evidentiary hearing followirdjscussion of Petitioner’s
case, requiring such a formalistic approach would serve no purpose, especighy af the fact
that a poshearing brief was filed. Petitioner’s current claims are simply more deacblepsions
of those raised in his amended motion to vacate, which is exactly what is to beeéxpleen
counsel is appointed to aid a pro se petitioner in asserting his claims in an evidesdrarg. In
any event, these claims would certainly relateklia the amended motion, which in turn this Court
has held related back to Petitioner’s original motion in so much as the dienm a common

core of operative facts, and thus the Government’s objection would need to be denied even were

this Court to accept their overly formalistic approach. The Government’siohjexthus denied,

12



and this Court will address Petitioner’s claim on the mefe Mayle, 545 U.S. at 66Qdodge,

554 F.3d at 378Thomas, 221 F.3d at 439 uffus, 174 F.3d at 337.

2. Pditioner’s Ineffective Assistance of Counsel Claim

In his amended motion to vacate sentence and through his evidentiary hearing, Petitioner
has essentially asserted a single claim: that his former counsel, Michael Chazen,
constitutionally ineffective in advising him in relation to a plea offered by@bvernment, and
that he was prejudiced as a result by receiving a significantly harshehmenisand additional
convictions that he would not have received absent that deficient advice. The Third Cgcuit ha
provided the following guidance in dealingthvsuch claims:

In Srickland v. Washington, [466 U.S. 668] (1984), the Supreme
Court established a twpart test to evaluate ineffective assistance
of counsel claims. The first part of the Strickland test requires
“showing that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” [d. at 687] (internal citations omitted). The second
part specifies that the defendant must show that “there is a
reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different. Areasonable
probability is a probability sufficient to undermine confidence in the
outcome.” [d. at 694]. We have reasoned that “there can be no
Sixth Amendment deprivation of effective counsel based on an
attorney's failure to raise a meritless argumentriited States v.
Sanders, 165 F.3d 248, 253 (3d Cir. 1999).

The year after deciding Strickland, the Supreme Court
slightly modified the prejudice prong ohe Strickland test in
connection with guilty pleasSee Hill v. Lockhart, [474 U.S. 52]
(1985). “In order to satisfy the ‘prejudice’ requirement, the
defendant must show that there is a reasonable probability that, but
for counsel's errors, he would noave pleaded guilty and would
have insisted on going to trial.”Id. at 59] (internal quotations
omitted). The Court has#amphasized that “[d]efendants have a
Sixth Amendment right to counsel, a right that extends to the plea
bargaining process.Lafler v. Cooper, --- U.S.---, 132 S.Ct. 1376,
1384[] (2012).

13



When addressing a guilty plea, counsel is required to give a
defendant enough information “ ‘to make a reasonably informed
decision whether to accept a plea offeiSiottsv. Wetzel, 724 F.3d
364, 376 (3d Cir. 2013) (quotindnited Statesv. Day, 969 F.2d 39,
43 (3d Cir. 1992))cert. denied, --- U.S.---, 134 S.Ct. 1340[] (2014).
We have identified potential sentencing exposure as an important
factor in the decisionmaking process, stating that “[k]lnowledge of
the comparative sentence exposure between standing trial and
accepting a plea offer will often be crucial to the decision whether
to plead guilty.” Day, 969 F.2d at 43. In order to provide this
necessary advice, counsel iguged “to know the Guidelines and
the relevant Circuit precedent...United Satesv. Smack, 347 F.3d
533, 538 (3d Cir. 2003).
United Satesv. Bui, 795 F.3d 363, 366-67 (3d Cir. 2015).
Where a petitioner can show that his counsel performed elaticin advising him as to a
a plea deal, he must still show that he was prejudiced by that failing by shinairigut for his
counsel’s advice, he would have accepted the plea and that [the plea] agreement weuld hav
result[ed] in a lesser sentencesickard v. United States, No. 164089, 2011 WL 3610413, at *8
(D.N.J. Aug. 16, 2011 )xccord Lafler v. Cooper, --- U.S.---, ---, 132 S. Ct. 1376, 13835 (2012)
(prejudice in this context requires a petition sléw that there is a reasonable probabihit,
but for counsel’s unprofessional errors, the result of the proceeding woulddwavdifierent . . .
[which i]n the context of pleas [requires] a [petitioner] show the outcome of thprplesss would
have been different with competent adVjceThus, a showing of prejudice in this contequires
that the petitioner establish that he would have accepted the offered plea badrhgiven
adequate advice, that the deal would not have been withdrawn by the Government, thattthe Cour
would have acepted the plea, and that the sentence received would ultimately have been less
severehan that the petitioner did receivieafler, 132 S. Ct. at 1385.

Turning first to the prejudice prong, it is clear that Petitioner, to the epteatounsel

was deficient, received a sentence significantly harsher than that exeteitgi the offered plea
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agreement. The agreement initially offered by the Government in thisalsgfor Petitioner to
receive a sentence on his drug chargek36f168months. Petitioner, at sentencing, on his drug
chargealone received a sentence2dl) months. Petitioner likewise ultimately openly pled guilty
to a superseding indictment including numerous tax charges, for which he uitineatsived
another sixty onsecutive months. Thus, it is clear that the sentence that Petitioner ultimately
received was significantlyarshethan that which was offered, even if this Court were to consider
the drug charge alone. Because nothing in the record suggests that the Government would have
withdrawn the plea had Petitioner timely accepted, nor that this Court would na@dtayted the
plea deal, this Court finds that Petitioner has established that he sufferedcpragdi result of
counsel’s allegedly deficient performande.

Thus, the only question remaining is whetGbiazen’'sadviceregardinghe proposed plea
deal was deficient.Essentially, Petitioner contends théacounsel was deficiefiecausene
failed to give Petitioner a recommendation thatshould accept the offered deal, &®dnever
discussed with Petitioner the potential for the filing of additional charges, inglt@k charges,
based on the information provided during the proffer session. Having heard therigstinthe
witnesse and having made the credibility determinations discussed above, this Court credits
Petitioner’s assertions thalieacounsel, in giving advice as to thkea agreement, was passive and
did not clearly advise him to accept the offered pleaeedplea counsel himself acknowledged
that hedid not press Petitioner or strongly advise him to accept the deal, and stated only that he
found it acceptabland that he attempted to communicate to Petitioner that he should accept the
deal This Court also crediand accepts Petitioner’s testimony thktacounsel never discussed
with him the possibility of aditional tax charges, and that Chazen did not discuss with him the

added sentencing exposure which he faced absent a plea to the initial offer. Balseseon t
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findings this Court concludethat plea counsel failed to provide Petitioner with sufficient
information as to the comparative sentencing exposure Petitioner wouldliacejécted the 135
168 montls plea offer, and thus provided deficient advice to PetitioBear, 795 F.3d 36&7. As
counsel was deficient, and because Petitioner clearly suffered prejudice as, ®etisioiher has
establishedneffective assistance of counsellhus the motion to vacate sentence is hereby
granted.

In its response to Petitioner's pdstaring brief, the Government argues that this Court
should reject the argument that counsel failed to provide Petitioner with infonnasatto potential
additional charges and their effect on Petitioner's sentence because aag\daehvas entirely
speculative. What the Government’s argument ignores, however, is that this issetdneeein
any great deal of additional investigation was required to conclude thair&ttould be indicted
onadditional charges. As both Petitioner and the BEHArm agree, Petitioner, during his proffer
session, directly admitted to the Government that he had engaged in tax evasion and did not
disclose all of his legitimate earnings to the IRS, let alone the proceeds ofifnisodspiracy.
Thus, even thougthe Government may not have been able to use the proffer in its case in chief,
Petitioner had essentially provided a bread crumb trail for the Government to folfawsuing
tax charges, and the Government had only teothat trail to the relevant tax filings to make a
case against Petitioner based on his proffer. While the tax charges may not haviotegane
conlcusion after the proffer, it should have been clear to counsel that the Government had more
than sufficient information to bring those tax charges if the Government so choseaduckad
discuss the effect those charges would have would leave Petitioner with inadefpratation
on which to choose to reject the offered plea agreementfectivelyweigh his comparative

sentencing exposurélhis is especially true in light of the relatively “passiadvice pleaounsel
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apparentlyprovided to Petitioner which led Petitioner to believe that counsel thought itobest
reject the offered agreement. uEh the Government’'s argument is unavailing, and this Court
conlcudes that Petitioner suffered ineffective assistance of couhselr95 F.3d 366-67.

Having concluded that Petitioner suffered ineffecéissistnace of counsel, this Court must
determindhe appropriate remedys the Court explained ibafler, “Sixth Amendment remedies
should be ‘tailored to the injury suffered from the constitutonal violation and should not
unnecessarilly infringe on competing interests.” 132 S. Ct. at 1388 (qudtirigd Sates v.
Morrison, 449 U.S. 361, 364 (1981)). The remedy must therefore “neutralize the taint” of the
constitutional violation, but may not result in a windfall to the petitioner or “nsglglequander”
the Government’s prosecutorial resourcts; see also Mechanik v. United Sates, 475 U.S. 66,

72 (1986) (noting that reversal of a conviction places substantial costs and burdens on the
Government and should be avoided where unnecessary to neutralize the taint of a corlstitutiona
violation). Thus, thé.afler Court noted that there are two potential irggrivhich can arise from

a criminal defendant’s Hadvised refusal of a guilty pleaeither thathe received a harsher
sentence than he otherwise would have, or that he suffered consequences other thi@n a gre
sentence which might include situations where a defendant is convicted of more serious or
numerous offenses than those to which he would have pled guilty under the pleaeagre3

S. Ct. at 1389. In the first situation, the standardedy would be a resentencing wherein the
petitioner couldreceive a sentence equal to that “offered in the plea, the sentence he received at
trial, or something in betweenlt. In the second situation, a court must instead fashion a redress
which deals with the additional harm suffered by the refusal to plead guilty thvedeffered plea

deal. Id. In such circumstancs, the Court offered that it may be appropriate toerdkeir
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Government to reoffer the plea in question, and to address Petitioner’'s convictionsngtgordi
possibly including the vacation oértain convictions as well as resentencildy.

In this matter, it is clear that Petitioner falls into the latter camp as hetalynpled guilty
to not only the drug conspiracy to which he would have pled under the plea agreement, but also
to several tax charges which had not been implemented at the time of the rejected plea offer
Problematically, however, as there was no formal written plea agreemai#t mdtter, but only
an initial offering of a proposed plea deal for the drug conspiracye thero concrete plea deal
which the Government could be required to reoffer to Petitioner, and, arguabiymtopatitioner
to receive the benefit of a sentence of-188 months alone with a corresponduagatigof his
tax charges, about which thefered deal was silent, would constitute a windfall to Petitioner.
Thus, the Court must fashion a remedy which addresses the wrong at issue, thiesbatshee
and conviction Petitioner received by refusing the offered plea bag#gdamounsel’s inadegpte
advice, while not permiting Petitioner to receive a windfall or force the Gowrinta expend
prosecutorial resourcesiiecessaly.

In his posthearing reply brief, Petitioner suggests that this Court “hold a newnsarge
hearing in which it treats [Petitions}’ Conspiracy count as an offense level 33 under the
Guidelines, which would warrant a sentence consistent with the original pleaobff85168
months” as to the drug conspriacy charge. (ECF No. 28 at 8). Petitioner furtherstiuyytss
court not vacate his guilty plea as to the tax counts, but ingteaaiit [habeas counsel] to argue
at [a] new sentencing hearing for the impositiocaicurrenterms on those counts” as opposed
to the consecutive sentences he received in his original sententihyy. Hetitiorer's current
counsésuggests that this remedy would address the constitutional violation at handsavimig

prosecutorial and judicial resources by preventing the Government from haviegrosecute
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Petitioneron the tax chargesThis Court agrees that this would be an appropriate remedy which
would strike a balance between neutralizing the taint suffered as a requ#aotounsl’s
ineffective assistare and preventing a windfall to Petitionewhile preserving prosecutorial
resources. As such, this Court will grant Petitioner's request and willteesenPetitioner

accordingly.

V. CONCLUSION

For the foregoing reasons, this Court will grant the motion to vacate sentehedla
resentence PetitioneAt that resentencing, Petitioner shall be sentenced on his drug conspiracy
count as if he had been subject to a plea agreement with a suggedtdithes level of 33
resulting in asuggested Guidelinegnteing range of 135 to 168 months, dPetitioner’s
habeas counsel and the Government shall be free at the resentencing to arguethgto wh
Petitioner’s sentence on the tax counts should run concurrently or consecutively both to eac
other and to Petitioner’'s new sentence on the drug conspiracy charge. An appropmate orde

follows.

Dated: July 14, 2016 s/ Susan D. Wigenton
Hon. Susan D. Wigenton,
United States Districiudge
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