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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAMES E. GREENE
Civil Action No. 14-02998JLL)
Plaintiff,
V. OPINION
COMMISSIONER OF SOGAL SECURITY,

Defendant.

LINARES, District Judge

This matter comes before the Court upon the appeknés GreengPlaintiff”) from
the final determination by Administrative Law Jud&LJ”) Leonard Olarsch upholding the
final decision of the Commissionéenying Plaintiff's applicatioor Disability Insurance
Benefits (DIB”) under the Social Security Afthe “Act”). The Court has jurisdiction over this
matter pursuant to 42 U.S.C. 88 405(g) and 1383(a(Riresolves this matter on tharties’
briefs pursuant to Local Civil Rule 9.1(f). After reviewing the submissions of botileg&or
the following reasons, thenal decision of the Commissioneraffir med.

l. BACKGROUND

A. Procedural History

Plaintiff filed an application for Disability Insurance Benefits under Titt# the Social
Security Act on August 27, 2009R. at82.) The application was denied on May 19, 2010a(R.
106.) Upon reconsideration, Plaintiff was granted benefits for a period beginning on May 12,
2010. R. at 83-89.) Plaintiff then filed a request for reconsideration, seeking benefitssfor t

period of December 23, 2008 through May 12, 20R0af 117-118)Plaintiff's request for
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reconsideration was denied, and subsequently a request for hearing was filed on June 23, 2011.
(R. at 124. A hearing was helddfore ALJLeonard Olarsch on July 26, 2012. é83073.)On

August 8, 2012, ALJ Olarsch issued a decision finding that Plaintiff was not disabledttiering
relevant time periodR. at 17#29). Plaintiff requested review of the ALJ’s decision by the

Appeals Council on August 22, 201R.@at 1516). On December 31, 2013, the Appeals Council
denied Plaintiff's request for review, therebyir@fing the decision of the ALJ as the final

decision of the Commissioner. (&.58). Plaintiff then commenced ¢hinstant action pursuant

to 42 U.S.C. 88 405(g) and/or 1383(c). (Compl. at 1.)

B. Factual History

1. Plaintiff's Testimony

At the time of his hearing, Plaintiff was fiffyve years old. (R. at 33He worked as a
train mechaniaintil 2008. (R. at 3§ His position as a train mechanic required standing for long
periods of time and lifting heavy equipment weighing up to 300 pounds. (R. at 38-40.) In 2008,
while at work, he sustained a back injuly a result of this impairment, Plaintiff alleges that he
cannot lift more than five to ten pounds, stand for more than five to fifteen minuveslkor
more than one or two block@thout experiencing pain in his back and right leg. When he climbs
stairs, he takes a breaker four or five steps. Hasoalleges that he ignable to sit in one place
for too long. (R. at 40-44.)

During the day, Plaintiff spends his time watching tesiewm and tryng to straighten up
his home. (R. at 48He does not participate in social activities because he is more physically
comfortable at homégR. at 54) To reduce hidack pain, he takes medications every six hours

that make him nauseous and drowsy and uses a heating pad every evening. He can noylonger pla



with his grandkids. (R. at 42-445pmetimes, he feels worthless because he can’t do all the
activities he used t¢R. at 47.)

2. Medical Evidence

An MRI of the lumbar spine dated December 9, 2004, indicates a superimposed disc
bulging and osteophytic ridge formation resulting in mild spinal stenosis at {hde#|, as
well as a disc herniation at thed33. level. (R. at 330-331.)

Since his workplace accident in 2008, Plaintiff has complained of chronic lower back
pain (R. at 856.After his accident, he visited the VA hospital several times. He displayed a
limp, muscle tenderness, and decreased strength in his right leg (R. at 856.) An 3#&Ruary
6, 2009 showed mild to moderate multilevel degenerative disc disease, spondylosis, and
moderate disc herniation at{%l through L3-4 (Rat275) In visits to the VA hospital
throughout 2009, he showed decreased range of motion, tenderness to palpation, and decreased
reflexes in additioo the symptoms he displayed earli@@ef. Br. at 7). In December 2009, an
MRI showed gosterocentral disc haation at L34 with thecal sac indentation and facet
hypertrophyadisc bulge at L4-5 with herniation/annulaat, facet hypertrophy and thecal sac
indentation resulting in central stenosis, and a disc bulge at L5-S1 with supedhhgosiation.
(R. at 275.)

In November 2009, orthopedic surgeon GregoryGallick saw Plaintiff in connemin
with Plaintiff's workers’ compensation claim. Dr. Gallick indicated that Plaihaid “significant
disc abnormalities,” but that “he can continue to work.” (R. at 326.) In December2009,
Gallick noted tenderness in Plaintiff's back and recommended epidural sterottbimgebut not
surgery. (R. at 319-322.) Plaintiff received epidural steroid injections and expedi some pain

relief. In his Progress Notes dated February 17, 2010, Dr. Galili&ated that “there is no



reason [Plaintiff] cannot do his regular job” and again indicated that he would not conside
Plaintiff a surgical candidatéR. 320) In March 2010, Dr. Gallick stated that Plaintiff had
reached maximum medicahprovemenfrom treatment(R. at 319.

On April 16, 2010Plaintiff sought a second opinion frospinal specialist and
orthopedic surgeobr. Carl Giordano, who reviewed his MRIs and noted gxesting
spondylosis and stenosis aggravated by Plaintiff's work injury. (R. at B87agreed with Dr.
Gallick that Plaintiff had reached maximum medical improvement for the purposiss of h
workers’ compensation claim antticatedthat he would not place any restrictions on him based
upon the work injury(R. at 338.)After reviewing Paintiff's history and MRIs on May 27, 2010,
Dr. Giordano recommended lumbar laminectomy to decompress the nerve roots causing
Plaintiff's back pain(R. at 336.) Plaintiff underwent the recommended surgery on September 2,
2010. (R. at 344.)

On May 19, 200, state agency medical consultBnt Raymond Briski completed a
Physical Residual Functional Capacity Assessn{&tat 307.) He reported that Plaintiff could
occasionally lift and/or carry up to 20 pounds and frequently lift up to 10 pounds. He also
indicated that Plaintiff could stand and/or walk for a total of about six hours a day irh&n eig
hour workday, and sit for a total of about six hours in an eight-hour workdaBriski found
thatPlaintiff could occasionally climb, stoop, and crouch, and frequently balance, kneel, and
crawl. In his assessment of Plaintiff’'s symptoms, he exgtiimat Plaintiff reports some
physical capacity symptoms that are not wholly supported by his medicadse(R. at 307-
314.)Dr. Briski’s functional assessmeustsupported by Drs. Gallick and Giordano’s opinions

regarding Plaintiff's aitity to return to work (R. at27.)



On January 11, 2010, psychologist Dr. Kim Arrington conducted a consultative
evaluation of Plaintiff. Dr. Arrington noted that Plaintiff's gait and postueeamormal. While
his affect was irritable and his mood dysthymic, his thought processesateient and goal
directed and his attention and concentration intact. She opined that Plaintiffte fdtlew and
understand simple instructions, perform many simple tasks independently, and thaldnéois a
maintain attention and concentrati¢R. at 84-286.)

On November 26, 201@dvancedgractice nurse Magdalene Shepherd completed a
Medical Assessment of Physical Capacity form. Using the form’s cheekbbis. Shepherd
indicated thatin an eight-hour work dalaintiff could sit for a total of theehours, stand for a
total of one hour, and walk for a total of one hdgine also indicated that Plaintiff could not lift
more than five to ten pounds, bend or rotate his trunk, or squat. She noted that Plaintiff could
occasionally crawl, climb, reach atxead, and frequently extend his arms out and flex his neck.
The nurse also found thédtte impairmento his ability toconcentra¢ on tasks, attend work
regularly and maintain reasonable relationships with supervisors and coworkers was
“moderately severgsuggesting that his impairment “seriously affects [his] ability to function.
(R. at 346-349.)

3. Vocational Experfestimony

The ALJ asked vocational expert Jackie 3ii to consider a hypothetical individual
“wit h the claimant’s education, training, and work experience, limited to the fgi kfrlight
work and to occasional postural maneuvers in all postural areas” could perfantiffi3lpast
relevant work Ms. Wilson testified that, though an individual in Plaintiff's position could not
performhis previous duties as a train mechanic, there are jobs in the regional and national

economy that such an individual could perform. She testified that these positions included



working as a mail clerk, a counter attantor an assembler on a production line, as welitas
sedetary jobs. (R. at 61-64).
. STANDARD OF REVIEW

A reviewing court will uphold the Commissioner’s factual decisions if theyuppasted
by “substantial evidence42 U.S.C. 88 405(g), 1383(c)(3); Sykes v. Apfel, 228 F.3d 259, 262
(3d Cir. 2000) Substantial evidence is “more than a mere scintilla but may be less than

preponderance.” Woody v. Sec'y of Health & Human Servs., 859 F.2d 1156, 1159 (3d Cir.

1988).1t “doesnot mean a large or considerable amount of evidence, but rather such relevant
evidenceasa reasonable person might accept as adequate to support a condRisrog.V.
Underwood, 487 U.S. 552, 565 (1988) (citation omittdlbt all evidence is considered
substantialFor instance,

[a] single piece of evidence will not satisfy the substantiality test if
the [Commissioner] ignores, or fails to resolve, a conflict eceat

by countervailing evidenc@lor is evidence substantial if it is
overwhelmed by othesvidence- particularly certain types of
evidence (e.g. that offered by treating physicians) if it really
constitutes not evidence but mere conclusion.

Wallace v. Sec’y of Health & Human Servg22 F.2d 1150, 1153 (3d Cir. 1983) (quotient

v. Scweiker, 710 F.2d 110, 114 (3d Cir. 1983)). The ALJ must make specific findings of fact to

support his ultimate conclusiorStewart v. Se¢ of Health,Educ. & Welfare 714 F.2d 287,

290 (3d Cir. 1983).

The “substantial evidence standard is a defelestaadard of review.” Jones v. Barnhart,

364 F.3d 501, 503 (3d Cir. 2004f) does not matter if this Court “actirmg novo might have

reached a different conclusion” than the Commissioner. Monsour Med. Ctr. V. Heckler, 806 F.2d

1185, 1190-91 (3d Cir. 198&}iting Hunter Douglas, Inc. v. &'l Labor RelationsBd., 804 F.2d

808, 812 (3d Cir. 1986)). “The district court . . . is [not] empowered to weigh the evidence or



substitute its conclusions for those of the fact-findéfilliams v. Sullivan 970 F.2d 1178, 1182

(3d Cir. 1992) (citinggarly v. Heckler 743 F.2d 1002, 1007 (3d Cir. 1984)). A Court must

nevertheless “review the evidence in its totalitgchonewolf v. Callahan, 972 F. Supp. 277, 284

(D.N.J. 1997) (citing Daring v. Heckler27 F.2d 6470 (3d Cir. 1984)). In doing so, the Court

“must ‘take into account whatever in the record fairly detracts from itshiv&idd. (citing

Willibanks v. Sec’y of Health & Human Servs., 847 F.2d 301, 303 (6th Cir. 1988)).

A court must further assess whether the ALJ, when confronted with conflictohgnee,

“adequately explain[ed] in the record his reasons for rejecting or disngeddampetent

evidence."Ogden v. Bowen, 677 F. Supp. 273, 278 (M.D. Pa. 1987) (&iewster v. Heckler
786 F.2d 581 (3d Cir. 1986)).the ALJ fails to properly indicate why evidence was discredited
or rejected, th&€ourt is not permitted to determine whether the evidence was discredited or

simply ignoredSeeBurnett v. Comm’r of Soc. Sec, 220 F.3d 112, 121 (3d Cir. 2000) (citing

Cotter v. Harris642 F.2d 700, 705 (3d Cir. 1981)).

1. APPLICABLE LAW

A. The FiveStep Process for Evaluating Whether a Claimant Has a Disability

A claimant’s eligibility for benefits is governed by 42 U.S.C. § 1382. Pursuant fcthe
a claimant is eligible for benefits if he meets the income and resource limitatich&JB L. 88
1382a and 1382b and demonstrates that he is disabled based on an “inability to engage in any
substantial gainful activity by reason of any medically determinable @hysicnental
impairment which can be expected to result in death or which has lasted or candbedebgpe
last for a continuous period of not less than twelve months.” 42 U.S.C. 81382c(a}f3)(A).
person is disabled only if his physical ormted impairment(s) are “of such severity that he is not

only unable to do his previous work, but cannot, considering his age, education, and work



experience, engage in any other kind of work which exists in the national economy.”.@2%).S
1382c(a)(3)(B).

To determine whether the claimant is disabled, the Commissioner performsstefive
sequential evaluation. 20 C.F.R. 8§ 416.9H@e claimant bears the burden of estalliglthe
first two requirements. The claimant must estaldlistt he (1) has not engaged in “substantial
gainful activity” and (2) is afflicted witha severe medically determinable physical or mental
impairment.”20 C.F.R. 8404.1520(4%). If a claimant fails to demonstrate either of these two

requirements, DIBs are denied and the inquiry ends. Bowen v. Yuckert, 482 U.S. 137, 146 n.5

(1987). If the claimant successfully proves the first two requirements)dghey proceeds to
step three which requires the claimant to demonstrate that his impairment meets allynedic
equals one of tnimpairments listechi20 C.F.R. Part 404 AppendixIithe claimant
demonstrates that his impairment meets or equals one of the listed impairments, sienggre
to be disabled and therefore, automatically entitled to OBt he cannot make thegaired
demonstration, further examination is required.

The fourth step of the analysis asks whether the claimant’s residuabhalaapacity
(“RFC”) permits him to resume his previous employm&6tC.F.R. 8416.920(elf.a claimant is
able to return to his previous employment, he is not disabled within the meaning of #relAct
is not entitled to DIBsld. If the claimant is unable to return to his previous employment, the
analysis proceeds to step fiva.this step, the burden shifts to the Commissioner to demonstrate
that the claimant can perform a job that exists in the national economy based lamtasts
RFC, age, education, and past work experience. 20 C.F.R. § 416.9%2b@)Commissioner

cannot satisfy this burden, the claimanemsitied to DIBs.Yuckert 482 U.S. at 146 n.5.




B. The Requirement of Objective Evidence

Under the Act, disability must be established by objective medical evidéumce.
individual shall not be considered to be under a disability unless he furnisheseslichl and
other evidence of the existence thereof ag@oenmissionerjnay require.” 42 U.S.C. §
423(d)(5)(A).Notably, “[a]n individual's statement as to pain or other symptoms shall not alone
be conclusive evidence of disability as defined in this sectldnSpecifically, a finding that
one is disabled requires:

[M]edical signs and findings, established by medically acceptable

clinical or laboratory diagnostic techniques, which show the

existence of a medical impairment that results from anatomical

physiological, or psychological abnormalities which could

reasonably be expected to produce the pain or other symptoms

alleged and which, when considered with all evidence required to

be furnished under this paragraph . . . would lead to a conclusion

tha the individual is under a disability.
Id.; seed42 U.S.C. § 1382c(a)(3)(A). Credibility is a significant factor. When examining the
record: “The adjudicator must evaluate the intensity, persistanddimiting effects of the
[claimant’s] symptoms to determine the extent to which the symptoms limit the individual’s
ability to do basic workelated activities.” SSR 98p, 1996 WL 374186 (July 2, 1996). To do
this, the adjudicator must determine thedibility of the individual's statements based on
consideration of the entire case recddd The requirement for a finding of credibility is found in

20 C.F.R. § 416.929(c)(4A claimant’s symptoms, then, may be discredited “utasdical

signs or laboratory findings show that a medically determinable impaishénf{resent.” 20

C.F.R. 8 416.929(bBeealsoHartranft v. Apfe] 181 F.3d 358, 362 (3d Cir. 1999).
The list of “acceptable medical sources to establish whether [a claimant] has alyedical
determinable impairment” includes licensed physicians, but does not include nursesR2EC.F

404.1513(a). Though the ALJ “may also use evidence from other sources to show the severity of



[a claimant’s] impairments,” this evidene“entitled to consideration as additional evidence”
and does not need to be given the same weight as evidence from acceptable medisal2€burc

C.F.R § 404.1513(d)(1). Hatton v. Comm’r of SoecS131 Fed. Appx. 877, 878 (3d Cir.

2005). Factors to consider in determining how to weigh evidence from medical soulwés inc
(1) the examining relationship, (2) the treatment relationship, including the leragihehcy,
nature, and extent of the treatment, (3) the supportability of the opinion, (4)sisteany with
the record as a whole, and (5) the specialization of the individual giving the opinion. 20 C.F.R. 8§
404.1527(c).
V. DISCUSSION

Plaintiff argues that the ALJ reed at step four by improperly weighing Ms. Shepherd and
Dr. Giordano’s opinions and at step five by posing an inadequate hypothetical to thenabcati
expert (Pl. Reply Br. at 1, 6-7.) Plaintiff asserts that Ms. Shepherd’s opinion was imgrope
rejected, that she did examine and treat him, and that her assessment was nsemcortsi
the treating and examining doctor@l. Reply Br. at 13.) Further, Plaintiff argues that the ALJ
should have given more weight to Dr. Giordano’s assessment. (Pl. Reply Br. abg8y, Fi
Plaintiff argues that the hypothetical question uponclvtihevocational expert’s opinion was
based was incomplete because the ALJ did not inchetgal impairments the hypothetical
guestiorheposed. (Pl. Reply Br. 7-9.)

A. There is substantial evidence supporting the ALJ's decisiorvéongore weight t@rs.
Giordano Gallick, and Briski's opinions and less weight to Ms. Shepherd’s

First, Greene argues that the ALJ “rejected Ms. Shepherd’s opinion for aspenpr
reason.”(Pl. ReplyBr. at 1) The Court finds that ALJ did natnproperly reject MsShepherd’s

opinion. He adequately explained in his decision his reasons for gyétitenweight to her

10



opinion, indcatingthat he did so because her findings are inconsistent with the findings of
Plaintiff's other medical sources and with his own régdactivities of daily living(R. 27).

Greene alschallenges the ALJ’s assertion that “there are no treatment records...and it is
not clear if she has treated [him] at all,” pointing to several places in thelnebere Ms.
Shepherd examined or treated Gre€Re.ReplyBr. at 2.) The Court finds that althoutitere
are records indicating that Ms. Shepherd examined or treated Plaintiff winke\AA hospital,
her opinion was appropriately given less weight than Dr. Gallick and Dr. Giord&scésnurse,
Ms. Shepherd is not an acceptable medical source for establishing whethdf Péasiat
medically determinable impairmer20 C.F.R. § 404.1513(a). Additionally, when considering
the factors under 20 C.F.R. 8 404.1527i(a} clear that DrGallick, Dr. Giordano, and Dr.
Briski’'s opinions were entitled to more weight than Ms. Shepherds.

1. Dr. Gallick and Dr. Giordano’s opinions were appropriately given more weight

because they both had more substantial examining and treating relatioviiiips
Plaintiff.

Dr. Gallick, Dr. Giordano, and Ms. Shepherd ehatie experience examining and
treating Plaintiff (R. 275-278, 319-349.) Between November 10, 2009 and March 16, 2010, Dr.
Gallick saw Plaintiff at least eleveéimes provided him with epidural steroid injections,
interpreted his MRIs, and diagnosed his spinal injuries (R. at 319B&WwgenApril 16, 2010
and September 20, 2010, Dr. Giordano saw Plaintiff at least five times and perfargexy sn
his back (R. at 335-346\Ms. Shepherd’s interacti@with Plaintiff werdimited to evaluations
for medical complaints, including results of examinations, assessments, dicdton reviews
(Def. Br. at 7) There is substantial evidenicethe record to indicate that Dr. Gallick abd
Giordano had more significant relationships with Plaintiff than did Ms. Shepherd, anihgp g

less weight to Ms. Shepherd’s assessment was appropriate.

11



2.Dr. Gallick, Dr. Briski, and Dr. Giordano’s opinions were more supportable than Ms.
Shepherd’'sassessment.

The ALJ found that Dr. Gallick and Dr. Giordano’s opinions were more supported with
“laboratory findings and medical signiian Ms. Shepherd’s. 20 C.F.R. § 404.1®XB). “The
degree to which [a medical source] provides supporting explanations for their opirffents’ a
the weight the ALJ will give to a medical source’s opinion. 20 C.F.R. § 404.1527{@)(3).
Gallick and Dr. Giordano each based their opinions on their examination of MRIs aedtile
of a variety of tests and@vided explanations for their opinions€DBr. at 4).Dr. Briski
completed a residual functional capacity assessment, citing specifiaifaon which his
conclusions are basg@R. at 305-314) Ms. Shepherd evaluated Plaintiff for his medical
complaints, but her check-box Medical Assessment of Physical Capacity fovidga no
supporting explanations for her opinions. (R. at 347-49). Accordingly, the Court finddshat
Shepherd did not provide any supporting explanation for her opemahthere isubstantial
evidence in the record to supptire ALJs decisionto give little weight to her opinion.

3. Dr. Gallick, Dr. Giordano, and Dr. Briski’'s opinions wemore consistent witthe
record as a whole than Ms. Shepherd’s assessment.

Dr. Gallick and Dr. Giordano’s opinions are consistent with Dr. Briski's physesadiual
functional capacitassessmernd with Plaintiff’'s medical recordBr. Gallick's progress notes
indicatethat “there is no reason [Plaintiff] cannot do his regular job” and recommended that
Plaintiff “continue with work” (R.at319-320.)Consistent with thidDr. Giordano’s assessment
of Plaintiff on May 24, 201@tates thaPlaintiff “has managed reasonably well over the years
and is managing reasonably well now” and that he “would not place any restrictioms.b(Rhi
at 338) Dr. Giordano also states that Plaintiff's complaints will not “alter the natural yistor

his aging process” and that he “would defer to [Plaintiff's] judgment to seetevdra

12



employment he s comfotable performing.” (R. at 338This isalsoconsistent with Dr.
Briski’'s assessment of May 19, 2010. Dr.dRriindicated that Plaintiff couldccasionallyift
andcarry 20pounds, frequently lift andarry tenpounds, stand and walk for a total of about six
hours in an eight-hour work day, and sit for a total of about six hoars eighthour work day.
(R.at308) Dr. Briski also stated that Plaintiff “reports some limitations that are not wholly
supported by the [medical evidence of recdrgR. at 309, 312.)

Ms. Shepherd’s assessment is inconsistent with the rest of the record. Contrary to t
opinions of Dr. Gallick and Dr. Giordano, Ms. Shepherd’s assessment indicatesititdf ®la
symptoms constitute “an impairmeshich seriously affects [his] ability to function.” (Bt
349.) Her findings are also contrary to Dr. Briski's findings. Ms. Shepherd indi¢eted t
Plaintiff cannot sit for longer than an hour, stand for longer than a half hour, or walk for longe
than an hour. She also indicated that, in an eight-hour work day, Plaintiff could sit for no more
than three hours, stand for one hour, and walk for one hour. The Court concludes that due to this
inconsistencyit was appropriate for the ALJ to give little wetgb her opinion andhere is
substantial evidende the recordsupporting his decision to do so.

4. Since Dr. Gallick and Dr. Giordano are specialists, their opinions were apgalypria
given more weight than Ms. Shepherd’s opinion.

Dr. Gallick is an orthopedic surgeon. Dr. Giordano is a spine specialist and an orthopedic
surgeon. Ms. Shepherd is an Advanced Practice Nurse. As such, Dr. Gallick and Dr. Giordano’s
opinions were appropriately granted more weight than Ms. Shepherd’s.

This Court cannot substitute its conclusions for those of the fact-finder. It is within t
ALJ’s discretion to weigh the medical evidence. The ALJ did not improperly wesggh M
Shepherd’s opinion; substantial evidence supports his decision to give consistent, supportable

opinions more weight and an inconsistent opinion less weight.

13



Plaintiff contends that Dr. Giordano’s assessment should have been given more weight
(Pl. ReplyBr. at6.) He argues that the ALJ erroneously found that Dr. Giordano did not
adequéeely explainwhy he foundhat Plaintiff was at maximum medical improvement for
workers’ compensation purposes and that he might benefit from suklybgther thespositions
are inconsistent is not relevant. Dr. Giordano’s surgical recommendation angusiriise
procedure do not suggest that Plaintiff was disabled during the period from De@3nbde08
through May 12, 2010. Whether it was improper for the ALJ to decide not to give more weight to
Dr. Giordano’s opinion was not dispositivihe ALJ gave some&ight to Dr. Giordano’s
opinion and substantial weight to Dr. Briski’s opinion. Dr. Giordano’s opinion is consistent with
Dr. Gallick and Dr. Briski’s opinions. Accordingly, the Court holds that had the Atehdbr.
Giordano’s opinion more weight, the result would have been the same.

B. Substantial evidence supports the hypothetical posed to the vocational expert.

Plaintiff argues that because the ALJ’s hypothetical did not include Plaiatifged
mental limitations, it was inadagte.A vocational expert’s testimony must be based upon a
hypothetical that “accurately portrays the claimant’s individual physicahserdal

impairments”’Podedworny v. Harris, 745 F.2d 201, 218 (3d Cir. 1984). However, an ALJ’'s

hypothetical question need not include “every impairnadiegjed by a claimant but only those

that are “medically establishedRutherford v. Barnhart, 399 F.3d 546, 554 (3d. Cir. 2005).

Here, the ALJ asked the vocation expert if, assuriiag

we have an individual with the claimant’s education, training, and
work experience, limited to the full range of light work and limited
to occasional postural maneuvers...there are any jobs that exist in
the region or national economy that a person so described could
perform?

14



(R.at62.) This hypothetical includes Plaintiff's physical limitations established throughcale
sources. Plaintiff’'s medical records show no psychiatric treatment ocatiedi. (R. at 27). He
also performed well on the mental status examination. (R. at 285). The only medicaltsour
provide any indication th&laintiff has any mental impairment is Ms. Shepherd, ishmt a
licensed physician and whose opinion was appropriately given little weighAlThmdicated
that if Plaintiff does haveny mental impairment, it is “accommodated by the limitation to
unskilled work... [and] does not warrant any additional limitations’a26.) Plaintiff himself
acknowledged in his function report of October 2, 2009 that he can pay atteatiguiete tasks,
and follow written and spoken instructions “very well” (R. at 23®e ALJ properly evaluated
the medical record and fairly posed a hypothetical including all of Plasntriédibly established
functional limitationsTherefore, the Couftnds that here is substantial evidenirethe record
to supporthe ALJ’s decision not to incorporate Plaintiff's alleged mental limitations into the
hypothetical question.

Accordingly, this Court finds that the ALJ’s determination that Plaintiff is n@todisl is
supported by substantial evidence. As such, the final decision of the Commissidimenesia
V. CONCLUSION

For the foregoing reasons, the decisions of the Commissioner and tlaeeatfirmed.

An appropriate order follows this Opinion.

DATED: 28th of May, 2015.

s/ Jose L. Linares
JOSE L. LINARES
U.S. DISTRICT JUDGE
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