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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ANNA CRANMER, as an individual,
BRIAN CRANMER, as an individual, &
TINY TOTS DAYCARE PRESCHOOL, LLC,
a Limited Liability Company,
Civil Action No. 14-3206
Plaintiffs,

V. : OPINION
PHILADELPHIA INDEMNITY INSURANCE :
COMPANY & HARLEYSVILLE INSURANCE :
COMPANY, :

Defendants.

SALAS, DISTRICT JUDGE

Before the Court is Plaintiffs’ motion foeconsideration pursuant to Local Civil Rule
7.1()). (D.E. No. 41). The Court has considdtesiparties’ submissions and decides this motion
without oral argument pursuant to Federal Rule of Civil Procet®(t®). For the reasons below,
the Court denies Plaintiffshotion for reconsideration.
l. FACTUAL AND PROCEDUR AL BACKGROUND

On September 18, 2015, the Court issuedOgnion and Order granting Defendant
Philadelphia Indemnity Insurance Company*®IIC”) motion for summary judgment and
dismissing Plaintiffs’ claims against PIIC: Cosrit and IV of the Complaint. (D.E. No. 39,
Opinion). Notably, the Court found that PliG&nder of the $28,582 setitent check, combined
with Plaintiffs’ depositing of tht check, constituted an “accoatid satisfaction” of Plaintiffs’

outstanding claims on its inance policy with PIIC.Id.
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On October 2, 2015, Plaintiffs filed the instamtion for reconsideration, asking the Court
to reconsider its September 18, 2015, Order and Opinion, arguing that summary judgment should
not have been granted for Defendant PIIO.E. No. 41, Memorandum of Law in Support of
Plaintiff’'s Motion for Reconsideration (“Pl. Mov. Br.”)). On October 14, 2015, Defendant PIIC
filed a brief in opposition. (D.E. No. 45, Bfien Opposition to Plaintiffs’ Motion for
Reconsideration (“Def. Opp. B)): On November 9, 2015, Pl4iif Tiny Tots filed a brief in
reply. (D.E. No. 49, Plaintiff Tiny TotdReply Brief, (Pl. Reply Br.”)).

On June 14, 2016, the Court ordered the parties to submit supplemental briefing on the
following three issues:

1. Whether evidence shows that attorneys for Plaintiffs acted outside the scope of
their authority in cashing theettlement check at issue;

2. If so, can this fact vitiate Plaintiffs’ acceptance of the settlement check for the
purposes of “accord and satisfaction;”

3. Whether such a finding warrants tlgganting of Plaintiffs’ motion for
reconsideration in order to prevent “manifest injustice.”

(D.E. No. 58).

Accordingly, on June 22, 2016, the parties suigeh Simultaneous supplemental briefing.
(D.E. Nos. 59, 60). On June 27, 2016, the pagidmitted simultaneous responses. (D.E. Nos.
60, 61). The matter is now ripe for resolution.
I. STANDARD OF REVIEW

Local Civil Rule 7.1(i) governs ntimns for reconsideration inighDistrict. It requires a
movant to set forth “the matter or controllidigcisions which the party believes the Judge or
Magistrate Judge has overlooked.” L. Civ. R1(i). “A motion for reconsideration is ‘an

extraordinary remedy to lranted very sparingly.”Watkins v. DineEquity, IncNo. 11-7182,



2013 WL 396012, at *2 (D.N.J. Jan. 31, 2013) (quotmge Lord Abbett Mut. Funds Fee Litjg.
417 F. Supp. 2d 624, 627 (D.N.J. 2005)).

To succeed on a motion for reconsideration,ntieant must show “at least one of the
following grounds: (1) an intervening change in the controlling k&)ythe availability of new
evidence that was not available when the cgrahted the motion for summary judgment; or (3)
the need to correct a cleara of law or fact or to prevent manifest injusticeMax’s Seafood
Cafe ex rel. Lou-Ann, Inc. v. Quinterds6 F.3d 669, 677 (3d Cir. 1999). “To prevail under the
third prong, the movant must show that ‘dispositaetual matters or contiting decisions of law
were brought to the court’s atit®on but not considered. Catlett v. N.J. State Polic&o. 12-
153, 2013 WL 6095824, at *2 (D.N.Nov. 19, 2013) (quoting. Schoenfeld Asset Mgmt. LLC v.
Cendant Corp.161 F. Supp. 2d 349, 353 (D.N.J. 2001)).

[I. DISCUSSION

In their motion for reconsidetian, Plaintiffs ask the Court teeconsider its decision to
grant summary judgment in favor Befendant PIIC on Counts Il diV of the Complaint. (PI.
Mov. Br. at 4-5). Generally, Plaiffs contend that “the Court’settision is incorret as material
facts clearly demonstrate that the elementsefltittrine of Accord and Satisfaction were not met
in the case at hand.”Id(). According to Plaintiffs, the motion should have been denied as
premature because discovery is still incompletd. at 17).

In response, Defendant argues that the mdtioreconsideration shadibe denied because
Plaintiffs (1) improperly introduce new evidenafich was not presented in opposition to the
summary judgment motion, (2) rehash argumairesady raised and decided on the motion, and
(3) raise additional arguments that they failedaise in opposition to the motion. (Def. Opp. Br.

at 1). The Court will address eaailgument in turn below.



A. Arguments Raised on the Underlying Motion for Summary Judgment

Plaintiffs’ motion for reconsideration reiates two arguments which were made
previously in opposition to the motion for summairgigment. First, Plairfts argue that summary
judgment was granted in error because the tathent of accord andtgdaction, “acceptance,”
was not met. (Pl. Mov. Br. 44-15). Specifically, Plaintiffs gue that there was no accord and
satisfaction because “Plaintiff viewed the checksatie as a partial panent of the undisputed
amount of the overall claim.”Id. at 14). And second, Plaintiftlrgue that summary judgment
should not have been granted because discovémsinase was incomplete at the time the motion
was decided. (Pl. Mov. Br. &7-19; D.E. No. 28 at 7).

“[A] motion for reconsideration may not beadsto re-litigate old matters or argue new
matters that could have been raised teetbe original decision was reachedFletcher v. St.
Joseph Reg’l Med. CirNo. 10-1499, 2013 WL 3146879, at *3 (D.N.J. June 19, 2GE®);also
Warren v. FisherNo. 10-5343, 2013 WL 6805668, at *3 (D.N.J. Dec. 20, 2013).

Here, Plaintiffs raised both arguments igittorief in opposition to the summary judgment
motion, and the Court ruled on both argumenitsi®eptember 18, 2015 Opinion. Regarding the
first argument, Plaintiffs argued in oppositiorstonmary judgment that there was no accord and
satisfaction, despite depositing the settlemeatkhbecause “there was no acceptance of the sum
as a final settlement.” (D.E. No. 28 at 6)The Court neverthelessund that the element of
“acceptance” was met because the law required tlet @ impute agreement to Plaintiffs since
they deposited the check.SdeOpinion at 8-9). The Coudimilarly addressed the second
argument in its September 18, 2015 Opinion, findirag thlacked merit bcause Plaintiffs failed
to explain “how any additional discovery could revaay genuine issue of material fact” to defeat

summary judgment. (Opinion at 10).



Clearly, both arguments in support of the presmotion constitute attempts to re-litigate
matters already decided by the Court. Acauogti, these arguments are not appropriate for a
reconsideration motion and will not be considerEtetcher, WL 3146879, at *3.

B. Arguments Raised for the FirstTime on the Present Motion

Plaintiffs’ motion for reconsidation also presents severajaments that were not raised
in opposition to the underlying moti for summary judgment. Firglaintiffs argue that the first
element of accord and satisfiann was not met because the amount of the payment owed to
Plaintiff was in fact “undisputed despite the Court’s holding togltontrary. (Pl. Mov. Br. at 14,
16). Specifically, Plaintiffs now argue that ttieeck at issue constted “an undisputed amount
in connection with a much largenulti-tiered disputed amount.”ld. at 14). However, as the
Court noted in its September 18, 2015 Opinion, Afésndid not squarely address this issue in
their opposition brief on the undgihg summary judgment motionS€eOpinion at 5), and thus
the Court will not consider any wy raised arguments on this igsim support of reconsideration.

Second, Plaintiffs argue for the first timeatrsummary judgment should not have been
granted because Defendant PIIC violated N.J.S.A. 17:26B<€eqand N.J.A.C. 11:2-17.11(b),
which allegedly governs the practiokinsurers in New Jersey undegrtain circumstances. (Pl.

Mov. Br. at 16-17).

! The Court notes that in Plaintiffs’ “Statement oftitéal Facts” included with their brief in opposition to
summary judgment, Plaintiffs cited to N.J.S.A. 1BZBand asserted that under this statute, “Philadelphia
had an obligation to investigate, bargain, and setfliensl in good faith.” (D.E. No. 28 at 1). However,
Plaintiffs’ briefing provided no argument on this piand did not explain how the statute was allegedly
violated. The Court thus did not consider a violatibthis statute in its summary judgment analysis, and
treats it as raised for the first time on the present motion.

Furthermore, the Court notes that Plaintégpanded upon their “good faith” argument in their
supplemental briefing on the present motion. (SeeWoE60 at 5, 15-17). However, the Court permitted
supplemental briefing only on three diset issues, as outlined in Sectiorsupra and did not permit
supplemental briefing on any other matter. Plaintdfésitinued introduction ofuch arguments—even in
contravention of explicit instructions from th€ourt—reinforces the conclusion that Plaintiffs
impermissibly seek to use the present motion as eofskbite at the apple” of summary judgment.
Garzella v. Borough of Dunmardlo. 5-1626, 2007 WL 1450416, at *2 (M.D. Pa. May 15, 2007) (noting
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In making these arguments, however, Pifistfail to establish a proper basis for
reconsideration. Rathd?]aintiffs appear to be using theepent motion to litigate new arguments
that should have been raisedtbe motion for summary judgment. Accordingly, the Court will
not consider either argient on the present motionSee Warren2013 WL 6805668, at *3
(“[r]econsideration is not . . . appportunity to present new ldgarguments that were available
but not advanced when the ungérj motion was decided.”).

C. New Evidence Submitted in Support of Plaitiffs’ Motion for Reconsideration

Plaintiffs attach numerous items of evidencsupport of their motion for reconsideration.
(SeeD.E. Nos. 4149).2 Defendant argues that this esiite should not be considered on the
present motion because Plaintidféer no explanation as to whyetlocuments “were not included
in [Plainitffs’] initial opposition or supplementéling in opposition to summary judgment.” (Def.
Opp. Br. at 7).

In considering evidence presented upport of a motion for reconsideration, courts
should, “[a]bsent unusual circumstances . .eatepew evidence which was not presented when
the court made the contested decisioaller v. Foulke Mgmt. CorpNo. 1:10-06342, 2012 WL
924865, at *1 (D.N.J. Mar. 19, 20). Rather, on such a mati, the moving party may only

present evidence that it “could not earlier submit to the court because that evidence was not

that “a motion for reconsideration is not a vehicleg@argue the motion or to present evidence which should
have been raised in connection with an earlier mosibauld not provide the parties with a second bite at
the apple”).

2 Evidence attached ®laintiffs’ moving brief, (D.E. No. 41), includes the Certification of Anna Cranmer,

a statement of loss, and a disbursement letter from the RAIN Law Firm to Cranmer, (Exhibit A); the
Certification of Matthew Kotzen, Esq., (Exhibit B);capy of the insurance policy, (Exhibit C); PIIC’s
initial acknowledgment letter, (Exhibit D); emailsom the New Jersey Department of Banking and
Insurance, (Exhibit E); and correspondence from the RA&IN Firm, (Exhibit G). Plaintiffs attach further
evidence in support of their reply brief, (D.E. Ni®), including excerpts of the deposition testimony of
Anna Cranmer, (Exhibit AA), Michael Fromosky, (Exhibit BB), and Karl Held, (Exhibit CC).



previously available.”"Howard Hess Dental Labs. Ing. Dentsply Int’l, Inc.602 F.3d 237, 252
(3d Cir. 2010). Thus, for example, where the mg\party seeks to submit an affidavit in support
of its motion for reconsideration, courts may prdpedisregard the affidavwhere it “contain[s]
evidence that was availablagrto the summary judgmentMarsco Corp. v. Zlotnicki779 F.2d
906, 909 (3d Cir. 1985).

As Defendant notes, all of the evidence sittaa in support of the present motion appears
to have been available during the pendencygwhmary judgment, anBlaintiffs provide no
explanation why this evidence was not suidi in opposition to the motion. This alone
constitutes a sufficient basis for theuct to disregard the new evidencloward Hess Dental
Labs. Inc, 602 F.3d at 252 (affirming district cowstrefusal to consider new evidence on
reconsideration where “[n]othing the record suggests that the evidence the [p]laintiffs sought to
present post-summary judgmentsaamavailable to them wherethfiled their summary judgment
motion”).

However, representations made by Plaintiffthiese new submissions seem to suggest that
Plaintiff Anna Cranmer’s attosys may have acted without adtua apparent authority in
depositing the settlement check on her behaditentially vitiating tle resulting accord and
satisfactior® United States v. Lightma888 F. Supp. 448, 464 (D.N.J. 1997) (“Under New Jersey
law, it has been held that negotiations of arraép are not binding on the client unless the client

has expressly authorized the settlement or tieattd voluntary act has @ted the attorney in a

3 For example, the Certification of Anna Cranmer sitte with Plaintiffs’ moving brief, Cranmer certifies
that “at no time did | accept a check or even seeealcfrom PIIC in the amount of $28,542.84.” (D.E.
No. 41-1, Certification of Anna Cranmer). Crannneakes similar represetitans in her deposition, as
attached to her reply brief. (D.E. No. 49¥tanscript of Cranmer Deposition at 320:7-21).



situation wherein a person of andry prudence would hQastified in presuming that the attorney
had authority to enter into atdement, not just negotiations, behalf of the client.”).

Because of this, at the June 14, 2016 Telepl@mderence, the Cougranted Plaintiffs
leave to file additional certdations clarifying the circumstaas surrounding their attorneys’
depositing of the settlement check Blaintiff Anna Cranmer’s behalf.SeeD.E. No. 58). The
Court also requested supplemeittaéfing on whether a showingahPlaintiffs’ attorneys acted
without authority would neceitate reconsideration to awbi‘manifest injustice.” Ifl. (citing
Max’s Seafood Cafe ex rel. Lou-Ann, 166 F.3d at 677).

On June 22, 2016, Cranmer submitted a new wmatiibn clarifying thatshe had in fact
been informed that her attorneys at the RABNv Firm had received the settlement check, and
that she had subsequently allowed the firm fwodé the check in its trust account. (D.E. No. 60-
1, Certification of Anna Cranmérat 6). The certittation of Matthew Katen at the RAIN Law
Firm further supports these assmrs. (See D.E. No. 60-2, Ceitéition of Matthew Kotzen).
Based on these submissions, the Court is satisfied that Plaintiffs’ attorneys at the RAIN Law Firm
did not act outside the scopé their authority by depding the settlement chedk.Thus, the
possibility of a “manifest injustice” resulting fromdenial of reconsideiian is not implicated by

these facts.See Max’s Seafood Cafe ex rel. Lou-Ann, 176 F.3d at 677 (setting forth grounds

“ In their supplemental briefing, Plaintiffs giitly revise their argument regarding “acceptance” of the
$28,542.84 check by contending that neither Crammemer attorneys at the RAIN Law Firmtended

the depositing of the check to constitute a cletepsatisfaction of Defendant’s debtSee€D.E. No 60,
Plaintiffs’ Supplemental Brief at 9). However, besathe new certifications requested by the Court show
that Cranmer and her counsel both approved the depfasi€ourt finds this argument to be no different
than the one already decided in thau@s September 18, 2015 OpinionSeeOpinion at 9 (finding that
“the law requires the Court to impute agreementPtaintiffs because they deposited the check”)).
Accordingly, this argument will not be considered on the present motion for reconsideSasebitetcher,
2013 WL 3146879, at *3 (holding that “a motion faconsideration may not be used to re-litigate old
matters” previously decided by the court).



for reconsideration). As such, even if theu@ were to consider the new certifications and
depositions submitted for the first time in suppadrthe present motion, such evidence would not
warrant reconsideration of timeotion for summary judgmentd.

Accordingly, the Court concludes that Pl#is’ submissions fail to establish grounds for

reconsideration.

V. CONCLUSION
For the foregoing reasons, Plaintiffs’ motion feconsideration is denied. An appropriate
Order follows this Opinion.

/s Esther Salas
Esther Salas, U.S.D.J.




