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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

FRANCISCO MENA
Civil Action No. 14-3215(SRC)
Petitioner,

V.
UNITED STATES OF AMERICA

OPINION
Respondent.

CHESLER, District Judge:
On December 18, 2006, Petitioner pled guilty to receiving stolen goods and to unlawful

use of an access deviteSeeUnited States v. Men&rim. Action. No. 06-0994, ECF Nos. 12

and 13. He was sentenced on March 10, 2010, and did not file a direct gpgsdl, ECF No.

19; seealsoMena v. USA, Civ. Action No. 12-7269, ECF No. Two and a half years later, that

is, on November 1, 2012, he filed his § 2255 petifiddeeMena v. USA, Civ. Action No. 12-
7269, ECF No. 1. Reviewing his § 2255 claims, the Court foleehuntimely regardless of a
presumption thathe petitionwas filed on November 1, 201X hereforethe Courtdirected
Petitioner tashow cause as to why his 8§ 2255 challenges should not be dismissed on these
grounds.SeeMena v. USA, Civ. Action No. 13-150&CF N@. 6 and 7 In response,
Petitioner argadthat hecouldovercome the statute of limitatiobar undethe actual innocence

exception.Seeid., ECF Nos. 9 to 1Ir€lying on affidavitsof his mother and egirlfriend as

! His guilty plea included a broadaiver as to his “right to file any appeal, any collateral attack
or any other writ or motion . . ..” Id., ECF No. 13, at 8 (emphasis supplied).

2 Being advised of his rights undénited States v. Millerl97 F.3d 644 (3d Cir. 1999), he
withdrew it andfiled hisall-inclusive petition.SeeMena v. USA, Civ. Action No. 12-7269,
ECFNo. ECF No. 7seealsoMena v. USA, Civ. Action No. 13-1508, ECF No. 1.
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new evidence, and asserting ineffective assistance of cpuii$elCourt disagreedoointing out

thatunder_ McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013), “[u]lnexplained delay in

presenting new evidence bears on the determination whether the petiismeadie the requisite
showing” of actual innocenchlerePetitioner “waited over three years after his judgment, and
over two years after the statutelimitations exjred to obtain [the] affidavitswithout
explainng “why he could not have obtained the information from these witnesses” sander
without showing how hisounsel’s alleged errs prevented him from filing a timely 2255
petition Seeid., ECF No. 11. The Court, thus, dismissed the petition and declined to issue a
certificate of appealabilitySeeid.

Two months laterPetitionermoved forleave tofil e an appeal out of timeeeid., ECF
No. 15. This Court examinedshmotionunder Fed. R. App. P. 4(a)(1) and (5), and Ragguette v.

Premier Wines & Spirits691 F.3d 315, 324-26 (3d Cir. 2012), and denie&eeid., ECF No.

19. Petitioner appealedonethelesand on March 20, 2014, the Court of Appeaiseed with
this Court’s findingthat Petitioner was not entitled to equitable tolligeeid., ECF No. 20, at
1-2 (“[Petitioner]has failed to show that . the District Court wafnot] correct in concluding
that his motiorjunder] 28 U.S.C. § 2255 was untimely filed, includ|tige] determination that
equitable tolling is not warranted. . [Petitioner]failed to demonstrate that his language
deficiency prevented him from complying with AEDPA’s statuténoftations”). Six weeks
after the Court of Appeals’ rulingPetitioner dready released frorhis confinement filed the

coramnobis applicatiomt bar Seeid., ECF No. 22seealsolnstant Matter, ECF No. 1.

Theapplication raise numerous groundsSeelnstant Matter, ECF No. 1, at Zhefirst

onerelies on_Padilla v. Kentucky, 559 U.S. 356 (2010), and asserts couiasders to advise

Petitionerof the deportation consequences of his guilty p&eeid. at 7-10. Theremaining



groundsaddresg1) evidenceproffered against Petitioner for the purposes of 18 U.S.C. 8 659
(2) the venue of his prosecution for the purposes of 18 U.S.C. § 1029; (3) the Government’s

alleged failure to comply witBrady v. Marylangd373 U.S. 83 (1963)4) Petitioner’'scounsek

election not to engage in @l investigationand(5) lack of an interpreter during @ea
proceedindefore a magistrate judgeSeeid. at 1023.

Petitioner's application warrants goramnobisrelief.* First, itis barred by waiverSee

United States v. Ligon, 461 F. App’x 582, 583 (9th Cir. 2(Qikjce an application forarit of

errorcoramnobisis a form of collateral attacht is barred by a broadly termed waiver); United

States v. Johnson, 22 F. App’x 640, §4th Cir. 2001)"Such an attack, no matter what

[Petitioner]chooses to call it, is collateral and is barred by his waiver”) (citation omitted)
Secondin light of Petitioner’s substantial delay in raising his claiths,applicatiorfails to

meet thé'sound reasons” test gbramnobis.

The extraordinary remedy of corambisis available to vacate convictions after a
petitioner is no longer in custody for purposes of § 2255 only if, inter alia, “sound reasons
exist forfailing to seek relief earlier. Mendoza [v. United States], 690 F.3d [157,] 159
[3d Cir. 2012)] (quotation marks omittedn Mendoza we affirmed the District Court's
denial of a corammobis petition on the basis of unreasonable delay when the petitioner
waited some four years to allege that his counsel had rendered ineffeast@nassSee

id. at 160. ... [Petitioner] hgohany] years to raise his challenge before being released
from custody for § 2255 purposes, and he waited morafter.that before filing his
coramnobispetition. . .. [Petitioner] argues that his counsel coerced him into pleading
guilty on the basis of erroneous advice buthe does not challenge the gdacy of his

guilty plea colloquy, and counselalleged ineffectiveness at the time of the plea does not

® In reality, Petitioner’s plea hearing was hbkfore the undersigne&eeUnited States v.
Mena Crim. Action. No. 06-0994, ECF No. 14. During the hearing, Petitioner disptégad
understanding of the questioaskedand good command of English languageen he madais
own statements Hewas released on $100,000 bor&keid.

* In a typical scenario, this Court would have issued a litigant an order to showasdasghy

his untimely challenges should be affordedamnobis relief. Here, however, Petitioner was
alreadytwice afforded an opportunity to litigatbe issue ofimeliness, first before this Court

during his § 2255 proceeding, and then before the Court of Appeals. Therefore, there is no basis
for offeringhim yet another bite of this wellchewed apple."Toolasprashad v. Grondolsky, 570

F. Qupp. 2d 610, 645 (D.N.J. 2008).




explain[Petitionefs] inaction for [all the]years thereafteGeeMendoza, 690 F.3d at
159-60. [Petitioner]also argues that he . is of below-average intelligence, and does not
understand the law. [Howevertla “sound reson’ standardlof coramnobis]is even
stricter than that used to evaluate § 2255” motions. Mendoza, 690 F.3d &ehi@n
2255 motions are governed by a statute of limitations subject to equitable tailing, a
even outright mental incompetence (whjBetitioner]does not allege) is notperse
ground for equitable tollingSeeHedges v. United State404 F.3d 744, 753 (3d Cir.
2005). [Petitioner]asserts that he wishes to avoid ¢béateral consequena his . . .
conviction[] . . . . A defendant seeking to avoid the collateral consequences of a
conviction, however, cannot simply wait to seek relief untippiears that a collateral
consequence may be immine@oramnobisrequires insteatsound reasons” for not
seeking relief when the petitioner had an opportunity to do so under § 2255.

United States v. Glover, 541 F. App’x 148, 149-50 (3d Cir. 2013).
Here, Petitioner8rady-based attack, as well b attacks orthe evidence proffered
against himandthe venue of his prosecutiquresenprocedurallydefaultedappellate @ims

barred by his waiverSeeUnited States v. Garth188 F.3d 99, 106 (3d Cir. 1999)

(“[V]oluntariness and intelligence of a guilty plea can be attacked onerallagview only if

first challenged on direct reviéy(citations omitted)accordNorth Carolina v. Alford, 400 U.S.

25, 31 (1970)United States v. Bro¢d88 U.S. 563, 574 (19883 conviction resulting from a

knowing and volatary pleas, generallynot subject t@ collateral attackf not challenged on
direct appeal, it is deemed procedurally defaultétBvingfirst waived andhenneglected these

claimsfor years hedisentitled himself t@eoramnobisrelief. AccordGlover, 541 F. App’xat

149-50.

Petitioner’s attack on his guilty plea (alleging that there was no interpi@iega plea
proceeding before a magistrate judge) does not contain any statdlowinig himto meet the
“sound reasons” test. Being already found unqualified for equitable tolling for the mugddse

2255,seeMena v. USA, Civ. Action No. 13-150&CF Na. 11 and 20, he cannot resorthe



equitable mandate @bramnobis® SeeGlover, 541 F. Apjx at 149-50. The same applies to

hisfirst groundbased orPadilla v. Kentucky, 559 U.S. 356. The Supreme Court isBaddla

on March 31, 2010, onlhree weeks after this Court sentenced Petitionétence he couldhave
launched &adillabased attackndirect appeal He did not. Heaised ittwo and a half years
laterin anuntimely§ 2255petition® SeeMena v. USA, Civ. Action No. 13-150%CF No 1, at
4. Not qualified for equitable tolling under § 2258 a fortiori fails to meet thesound reasons”

test ofcoramnobis. SeeGlover, 541 FAppx at 149-50.

Thereforehis application will be denied. An appropriate Order follows.

s/ Stanley R.Chesler
Stanley R. Chesler
United States District Judge

Dated:May 28, 2014

> Petitioner’s claim that his counsel elected not to engage in pretrial investigatimpetter

suited for a § 2255 petition thandirect appate applicationis also barred by his waiver and, in
addition, by his guilty plea sindgedoes not implicate the voluntary and knowing naturthef

plea. Sedollett v. Henderson, 411 U.S. 258, 267 (1973) (when a defendant has unconditionally
pled guilty, ‘he may. . . only attack the voluntary and intelligexharacter of the guilty pleg”)
seealsoHill v. Lockhart, 474 U.S. 52, 58 (1983ccordUnited States v. Corso, 549 F.3d 921,

931 (3d Cir. 2008). Furthermore, nothing in Petitioner’s claim provides him with a basis for
meetingthe “sound reasondést Accord Glover, 541 F. Apjx at 149-50.

® Even ifPetitioner's§ 2255Padillachallenges were timely, they would not provide him with a
viable basis for relief, since the holdingRddillais not retroactively applicable to matters on
collateral review._Se€haidez v. United States, 133 S. Ct. 1103 (2013).
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